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)ate: 2/24/2011

User: SANTOS

icial District Court - Minidoka County

"ime: 09:57 AM

ROA Report
Case: CV-2008-0000607 Current Judge: Jonathan Brody

'age 1 of9

Tapadeera, LLC, eta/. vs. Jay F Knowlton, eta!.
Tapadeera, LLC, Cary Hamilton vs. Jay F Knowlton, Theresa Knowlton
Judge

)ate

Code

User

3/13/2008

NCOC

SANTOS

New Case Filed - Other Claims

John M. Melanson

APPR

SANTOS

Plaintiff: Tapadeera, LLC Appearance Through
Attorney Jeff Stoker

John M. Melanson

SANTOS

more than $1,000.00 John M. Melanson
F
, Je
orney for Tapadeera,
Paid by:
LLC) Receipt number: 0005645 Dated:
8/13/2008 Amount: $88.00 (Check) For:
Tapadeera, LLC (plaintiff)

CHJG

SANTOS

Change Assigned Judge

Michael R. Crabtree

SMIS

SANTOS

Summons: Summons Issued on 8/13/2008 to
Jay F Knowlton; Assigned to Minidoka County
Sheriffs Dept.. Service Fee of $0.00.

Michael R. Crabtree

SMIS

SANTOS

Summons: Summons Issued on 8/13/2008 to
Theresa Knowlton; Assigned to Minidoka County
Sheriffs Dept.. Service Fee of $0.00.

Michael R. Crabtree

SMRT

SANTOS

Summons: Summons Returned on 8/21/2008 to
Jay F Knowlton; Assigned to Minidoka County
Sheriffs Dept.. Service Fee of $0.00.

Michael R. Crabtree

AFFD

SANTOS

Affidavit of service by MCSO

Michael R. Crabtree

SMRT

SANTOS

Summons: Summons Returned on 8/21/2008 to
Theresa Knowlton; Assigned to Minidoka County
Sheriffs Dept.. Service Fee of $0.00.

Michael R. Crabtree

AFFD

SANTOS

Affidavit of service by MCSO

Michael R. Crabtree

APPR

SANTOS

Defendant: Knowlton, Jay F Appearance Through Michael R. Crabtree
Attorney Kent D. Jensen

APPR

SANTOS

Defendant: Knowlton, Theresa Appearance
Through Attorney Kent D. Jensen

SANTOS

Filing: 17 - All Other Cases Paid by: Jensen,
Michael R. Crabtree
Kent D. (attorney for Knowlton, Jay F) Receipt
number: 0006260 Dated: 9/9/2008 Amount:
$58.00 (Check) For: Knowlton, Jay F (defendant)

3/26/2008

3/912008

0

"

Michael R. Crabtree

9/23/2008

MISC

SANTOS

Deposition Duces Tecum

Michael R. Crabtree

10/21/2008

HRSC

SANTOS

Hearing Scheduled (Motion to Dismiss
12/08/2008 01: 30 PM) Mr. Jensen's motion

Michael R. Crabtree

10/24/2008

MOTN

SANTOS

Motion To Dismiss

Michael R. Crabtree

MEMO

SANTOS

Memorandum in Support of the Motion to Dismiss Michael R. Crabtree

AFFD

SANTOS

Affidavit of Jay F. Knowlton

Michael R. Crabtree

NOTC

SANTOS

Notice of Hearing

Michael R. Crabtree

11/512008

AFFD

SANTOS

Affidavit in Opposition to Motion to Dismiss

Michael R. Crabtree

11/13/2008

MISC

SANTOS

Plaintiffs Brief in Opposition to Motion to dismiss Michael R. Crabtree

MISC

SANTOS

Objection to Jay Knowlton Affidavit

Michael R. Crabtree

11/19/2008

AFFD

SANTOS

Affidavit of Randy Severe RE: Handwriting
Analysis

MiChaelR.~

11/21/2008

MISC

SANTOS

Notice of Preparation of Transcript and Filing

Michael R.

crYu~

Date: 5/16/2011

User: SANTOS

icial District Court - Minidoka Co

Time: 08:43 AM

ROA Report
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Case: CV-2008-0000607 Current Judge: Jonathan Brody
Tapadeera, LLC, eta!. vs. Jay F Knowlton, eta!.

Tapadeera, LLC, Cary Hamilton vs. Jay F Knowlton, Theresa Knowlton
Date

Code

User

12/8/2008

HRVC

SANTOS

Hearing result for Motion to Dismiss held on
12/08/200801 :30 PM: Hearing Vacated by Mr.
Jensen

Michael R. Crabtree

12/10/2008

MOTN

SANTOS

Motion to continue hearing

Michael R. Crabtree

12/11/2008

HRSC

JANET

Hearing Scheduled (Motion 02/09/2009 03:00
PM) Plntffs Motion to file amended complaint &
Defendant's Motion to Dismiss

Michael R. Crabtree

12/16/2008

NORT

SANTOS

Note Of Issue

Michael R. Crabtree

MOTN

SANTOS

Motion to file Amended Complaint

Michael R. Crabtree

NOTC

SANTOS

Notice of hearing

Michael R. Crabtree

12/30/2008

STIP

SANTOS

Stipulation to Allow Filing of Amended Complaint Michael R. Crabtree

1112/2009

ORDR

SANTOS

Order to Allow Filing of Amended Complaint

Michael R. Crabtree

AMCO

SANTOS

Amended Complaint Filed

Michael R. Crabtree

1/26/2009

MISC

SANTOS

Reply Brief to Plaintiff

Michael R. Crabtree

2/912009

CONT

SANTOS

Hearing result for Motion held on 02/09/2009
03:00 PM: Continued Plntffs Motion to file
amended complaint & Defendant's Motion to
Dismiss

Michael R. Crabtree

CMIN

SANTOS

Court Minutes Hearing type: Motion Hearing date: Michael R. Crabtree
2/9/2009 Time: 1:30 pm Court reporter: Denise
Schloder

NOTC

SANTOS

Notice of Hearing

Michael R. Crabtree

HRSC

SANTOS

Hearing Scheduled (Motion to Dismiss
02/23/2009 03:00 PM)

Michael R. Crabtree

HRHD

SANTOS

Hearing result for Motion to Dismiss held on
02/23/200903:00 PM: Hearing Held Mr.
Jensen's Motion

Michael R. Crabtree

CMIN

SANTOS

Court Minutes Hearing type: Motion to Dismiss
Hearing date: 2/2312009 Time: 3:06 pm Court
reporter: Denise Schloder

Michael R. Crabtree

3/212009

DEOP

SANTOS

Memorandum Decision Denying Motion to
Dismiss

Michael R. Crabtree

4/28/2009

HRSC

SANTOS

Hearing Scheduled (Jury Trial 09/09/20090830 Michael R. Crabtree
AM) 3 day jury

HRSC

SANTOS

Hearing Scheduled (Pretrial Conference
08/10/2009 01: 30 PM)

Michael R. Crabtree

4/29/2009

PTOR

SANTOS

Scheduling Order Notice of Trial Setting And
Initial Pretrial Order

Michael R. Crabtree

7/24/2009

NOTC

SANTOS

Notice of service

Michael R. Crabtree

MISC

SANTOS

Pretrial Statement

Michael R. Crabtree

NOTC

SANTOS

Notice Of Service

Michael R. Crabtree

NOTC

SANTOS

Notice of Disclosure of Expert Witness

Michael R. Crabtree

STMT

JANET

Pretrial Statement

Michael R. Crabtree

2/11/2009

2/23/2009

7/28/2009
g/6/2009

Judge

Date: 5/16/2011

F

Time: 08:43 AM

User: SANTOS
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Case: CV-2008-0000607 Current Judge: Jonathan Brody
Tapadeera, LLC, eta!. vs. Jay F Knowlton, eta!.

Tapadeera. LLC, Cary Hamilton vs. Jay F Knowlton, Theresa Knowlton
Date

Code

User

8/10/2009

CMIN

SANTOS

Court Minutes
Hearing type: Pretrial Conference
Hearing date: 8/10/2009
Time: 131 pm
Courtroom: Magistrate Courtroom-3
Court reporter:
Minutes Clerk: Santos Garza
Tape Number:
Party: Jay Knowlton, Attorney: Kent Jensen
Party: Tapadeera, LLC, Attorney: Jeff Stoker

Michael R. Crabtree

HRHD

SANTOS

Hearing result for Pretrial Conference held on
08/10/200901:30 PM: Hearing Held

Michael R. Crabtree

8/17/2009

MOTN

SANTOS

Motion to Strike Unnecessary Plaintiff

Michael R. Crabtree

8/18/2009

NOTC

SANTOS

Notice of Service

Michael R. Crabtree

8/19/2009

NOTC

SANTOS

Notice of taking Deposition Upon Oral
Examination

Michael R. Crabtree

MEMO

SANTOS

Plaintiffs Pretrial Memorandum

Michael R. Crabtree

8/20/2009

HRSC

SANTOS

Hearing Scheduled (Motion To Strike
08/24/20090130 PM)

Michael R. Crabtree

8/24/2009

NOTC

SANTOS

Notice of taking Deposition Upon Oral
Examination

Michael R. Crabtree

8/28/2009

MISC

SANTOS

Amended Disclosure of Witnesses

Michael R. Crabtree

NOTC

SANTOS

Notice of Deposition of Cary Hamilton

Michael R. Crabtree

MOTN

SANTOS

Motion in Limine

Michael R. Crabtree

NOTC

SANTOS

Notice of Hearing

Michael R. Crabtree

HRSC

SANTOS

Hearing Scheduled (Motion To Strike
09/01/200908:30 AM)

John M. Melanson

HELD

SANTOS

Hearing result for Motion To Strike Motion in
Limine held on 09/01/2009 0830 AM: Motion
Held

John M. Melanson

CMIN

SANTOS

Court Minutes
Hearing type:
Hearing date: 9/1/2009
Time: 9:20 am
Courtroom:
Court reporter:
Minutes Clerk: Santos Garza
Tape Number:

Michael R. Crabtree

3/2/2009

MEMO

SANTOS

Trial Memorandum

Michael R. Crabtree

3/8/2009

MISC

SANTOS

Additional Disclosure of Witness

Michael R. Crabtree

3/9/2009

CMIN

SANTOS

Court Minutes
Hearing type: Court Trial
Hearing date 9/9/2009
Time: 940 am
Courtroom District Courtroom-1
Court reporter Maureen Newton
Minutes Clerk: Santos Garza
Tape Number:

John M. Melanson

8/31/2009
3/112009

Judge

Jate: 5/16/2011

icial District Court - Minidoka Cou

Time: 08:43 AM

User: SANTOS

ROA Report
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Case: CV-2008-0000607 Current Judge: Jonathan Brody
Tapadeera, LLC, eta/. vs. Jay F Knowlton, eta/.

Tapadeera, LLC, Cary Hamilton vs. Jay F Knowlton, Theresa Knowlton
Date

Code

User

3/9/2009

HRVC

SANTOS

Hearing result for Court Trial held on 09/09/2009
0830 AM: Hearing Vacated

John M. Melanson

3/15/2009

HRSC

SANTOS

Hearing Scheduled (Status Conference
12/14/200901:30 PM) settled?

Michael R Crabtree

SANTOS

Notice Of Hearing

Michael R Crabtree

MISC

SANTOS

Notice of Preparation of Transcript

Michael R Crabtree

MISC

SANTOS

Notice of Preparation of Transcript

Michael R Crabtree

HRVC

SANTOS

Michael R Crabtree
Hearing result for Status Conference held on
12/14/200901 :30 PM: Hearing Vacated settled?

HRSC

SANTOS

Hearing Scheduled (Status Conference
01/11/201001:45 PM)

Michael R Crabtree

SANTOS

Notice Of Hearing

Michael R Crabtree

3/24/2009
12/10/2009

12/23/2009

CHJG

JANET

Change Assigned Judge (batch process)

1/12/2010

HRVC

SANTOS

Jonathan Brody
Hearing result for Status Conference held on
01/11/201001:45 PM: Hearing Vacated Counsel
will submit unavail dates for trial

1/15/2010

MISC

SANTOS

Plaintiffs Unavailable Dates

Jonathan Brody

1127/2010

MISC

SANTOS

Counsel for Defandant Available Dates

Jonathan Brody

HRSC

SANTOS

Hearing Scheduled (Court Trial 09/28/2010
09:00 AM) 2 days

Jonathan Brody

HRSC

SANTOS

Hearing Scheduled (Pretrial Conference
08/24/201009:00 AM)

Jonathan Brody

2/23/2010

CMIN

JANET

Court Minutes
Hearing type: Motion to Dismiss
Hearing date: 3/1/2010
Time: 2:48 pm
Courtroom: District Courtroom-1
Court reporter:
Minutes Clerk: Janet Sunderland
Tape Number:

Michael R Crabtree

2/25/2010

HRSC

SANTOS

Hearing Scheduled (Motion 03/30/201009:30
AM) Motion for Judgment of Foreclosure

Jonathan Brody

3/3/2010

MOTN

SANTOS

Motion Requesting Order of Foreclosure

Jonathan Brody

AFFD

SANTOS

Affidavit of Jeff Stoker in Support of Motion For
Entry of foreclosure Order

Jonathan Brody

NOTC

SANTOS

Notice of Hearing

Jonathan Brody

MISC

SANTOS

Objection to Motion to Foreclose

Jonathan Brody

3/5/2010

Jate: 5/16/2011

User: SANTOS

ial District Court - Minidoka County

rime: 08:43 AM

ROA Report
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Case: CV-2008-0000607 Current Judge: Jonathan Brody
Tapadeera, LLC, eta!. vs. Jay F Knowlton, eta!.

Tapadeera, LLC, Cary Hamilton vs. Jay F Knowlton, Theresa Knowlton
Jate

Code

User

3/30/2010

CMIN

SANTOS

Court Minutes
Hearing type: Motion
Hearing date: 3/30/2010
Time: 9:32 am
Courtroom: District Courtroom-1
Court reporter: Maureen Newton
Minutes Clerk: Santos Garza
Tape Number:
Party: Tapadeera, LLC, Attorney: Jeff Stoker
Party: Theresa Knowlton, Attorney: Kent Jensen

DENY

SANTOS

Hearing result for Motion held on 03/30/2010
Jonathan Brody
09:30 AM: Motion Denied Motion for Judgment
of Foreclosure

COMP

SANTOS

Second Amended Complaint Filed

ORDR

SANTOS

Order RE: Plaintiffs Motion Requesting Order of Jonathan Brody
Foreclosure

ANSW

SANTOS

Answer to Second Amended Complaint

Jonathan Brody

BEA

Miscellaneous Payment: Copy On A CD Paid by:
Theresa Knowlton Receipt number: 0003190
Dated: 4/26/2010 Amount: $5.00 (Cash)

Jonathan Brody

4/5/2010

4/21/2010
4/26/2010

Judge
Jonathan Brody

Jonathan Brody

5/14/2010

NOTC

SANTOS

Notice Of Taking Deposition Upon Oral
Examination

Jonathan Brody

7/812010

HRSC

SANTOS

Hearing Scheduled (Motion For Summary
Judgment 08/10/20100900 AM)

Jonathan Brody

MOTN

SANTOS

Motion for Summary Judgment

Jonathan Brody

AFFD

SANTOS

Affidavit of Jeff Stoker in Support of Motion for
Summary Judgment

Jonathan Brody

NOTC

SANTOS

Notice of Hearing

Jonathan Brody

AFFD

JANET

Stoker affidavit #3 in support of motion for
summary judgment

Jonathan Brody

MISC

JANET

Plaintiffs brief in support of summary judgment
motion

Jonathan Brody

7/26/2010

MISC

SANTOS

Response to Motion for Summary Judgment

Jonathan Brody

7/30/2010

MISC

SANTOS

Plaintiffs Reply Brief on Summary Judgment
Motion

Jonathan Brody

AFFD

SANTOS

Stoker Affidavit #4 In Support of Motion for
Summary Judgment

Jonathan Brody

HRSC

SANTOS

Hearing Scheduled (Motion For Summary
Judgment 08/24/201009:00 AM) reset due to
Court conflict

Jonathan Brody

7/14/2010

8/9/2010

SANTOS

8/20/2010

MOTN

SANTOS

Notice Of Hearing
Motion to continue Oral Argument on Summary
Judgment

Jonathan Brody
Jonathan Brody

Jate: 5/16/2011

F

Time: 08:43 AM

User: SANTOS

ial District Court - Minidoka County

ROA Report
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Case: CV-2008-0000607 Current Judge: Jonathan Brody
Tapadeera, LLC, eta!. vs. Jay F Knowlton, eta!.

Tapadeera, LLC, Cary Hamilton vs. Jay F Knowlton, Theresa Knowlton
Jate

Code

User

3/23/2010

CMIN

JANET

Court Minutes
Hearing type: motion to continue
Hearing date 8/23/2010
Time: 9:00 am
Courtroom: District Courtroom-1
Court reporter: Maureen Newton
Minutes Clerk: Janet Sunderland
Tape Number:
Party: Jay Knowlton, Attorney Kent Jensen
Party: Tapadeera, LLC, Attorney: Jeff Stoker

Jonathan Brody

3/24/2010

CONT

SANTOS

Hearing result for Pretrial Conference held on
08/24/201009:00 AM: Continued

Jonathan Brody

CONT

SANTOS

Hearing result for Motion For Summary Judgment Jonathan Brody
held on 08/24/2010 09:00 AM: Continued

HRSC

SANTOS

Hearing Scheduled (Court Trial 11/09/2010
09:00 AM) 2 days

Jonathan Brody

HRSC

SANTOS

Hearing Scheduled (Pretrial Conference
10/18/201003:00 PM)

Jonathan Brody

HRSC

SANTOS

Hearing Scheduled (Motion For Summary
Judgment 09/27/201003:30 PM)

Jonathan Brody

NOTC

SANTOS

Notice of Hearing

Jonathan Brody

AFFD

JANET

Affidavit of Jay Knowlton in support to response to Jonathan Brody
summary judgment

HELD

SANTOS

Hearing result for Motion For Summary Judgment Jonathan Brody
held on 09/27/2010 03:30 PM: Motion Held

CMIN

SANTOS

Court Minutes
Hearing type: Motion For Summary Judgment
Hearing date: 9/2712010
Time: 3:19 pm
Courtroom:
Court reporter: Maureen Newton
Minutes Clerk: Santos Garza
Tape Number:
Party: Jay Knowlton. Attorney: Kent Jensen
Party: Tapadeera, LLC, Attorney: Jeff Stoker

Jonathan Brody

9/30/2010

NOTC

SANTOS

Notice of Service

Jonathan Brody

10/5/2010

MISC

SANTOS

Pretrial Statement for November 9 Setting

Jonathan Brody

1017/2010

NOTC

SANTOS

Notice of taking Deposition upon oral
Examination

Jonathan Brody

STMT

SANTOS

Amended Pretrial Statement

Jonathan Brody

10/15/2010

MEMO

SANTOS

Memorandum Decision on Plaintiffs Motion for
Summary Judgment

Jonathan Brody

10/18/2010

HRVC

SANTOS

Hearing result for Pretrial Conference held on
10/18/201003:00 PM Hearing Vacated

Jonathan Brody

HRVC

SANTOS

Hearing result for Court Trial held on 11/09/2010
09:00 AM: Hearing Vacated 2 days

Jonathan Brody

MEMO

SANTOS

Memorandum of Costs and Disbursements

Jonathan Brody

9/712010

9/27/2010

10/22/2010

Judge

Date: 5/16/2011

User: SANTOS

icial District Court - Minidoka County

Time: 0843 AM

ROA Report
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Case: CV-2008-0000607 Current Judge: Jonathan Brody
Tapadeera, LLC, eta/. vs. Jay F Knowlton, eta/.

Tapadeera, LLC, Cary Hamilton vs. Jay F Knowlton, Theresa Knowlton
Judge

Date

Code

User

10/22/2010

AFFD

SANTOS

Affidavit of Jeff Stoker in Support of the
Memorandum of Costs and Attorneys Fees

Jonathan Brody

SANTOS

Miscellaneous Payment: Copy On A CD Paid by:
Knowlton, Theresa Receipt number: 0007742
Dated: 10/26/2010 Amount: $5.00 (Cash)

Jonathan Brody

DPHR

SANTOS

Disposition With Hearing

Jonathan Brody

FJDE

SANTOS

Judgment

Jonathan Brody

MOTN

SANTOS

Motion to Reconsider Summary Judgment

Jonathan Brody

MOTN

SANTOS

Motion to reconsider Supplemental Evidence with Jonathan Brody
Regard to Motion for summary Judgment

MEMO

SANTOS

Memorandum in Support of Motion to Reconsider Jonathan Brody
Summary Judgment

HRSC

SANTOS

Hearing Scheduled (Motion 11/30/201009:00
AM) Motion to reconsider

Jonathan Brody

11/3/2010

NOTC

SANTOS

Notice Of Hearing

Jonathan Brody

11/4/2010

HRSC

SANTOS

Hearing Scheduled (Motion 11/24/2010 11 :00
AM) Motion to reconsider

Jonathan Brody

HRSC

SANTOS

Hearing Scheduled (Status Conference
11/04/201002:00 PM) Mr. Jensen to initiate call

Jonathan Brody

CMIN

SANTOS

Court Minutes
Hearing type: Status Conference
Hearing date: 11/4/2010
Time: 2:00 pm
Courtroom: District Courtroom-1
Court reporter: Maureen Newton
Minutes Clerk: Santos Garza
Tape Number:
Party: Jay Knowlton, Attorney: Kent Jensen
Party: Tapadeera, LLC, Attorney: Jeff Stoker

Jonathan Brody

HRHD

SANTOS

Jonathan Brody
Hearing result for Status Conference held on
11/04/2010 02:00 PM: Hearing Held Mr. Jensen
to initiate call

HRSC

SANTOS

Hearing Scheduled (Motion 12/08/2010 08:30
AM) Motion to reconsider

Jonathan Brody

11/5/2010

MISC

SANTOS

Response to Defendant's Motion to Reconsider
Response to Motion to consider Supplemental
Evidence and Brief

Jonathan Brody

11/12/2010

MISC

SANTOS

Objection to Attorneys Fees and Costs

Jonathan Brody

11/17/2010

NOTC

SANTOS

Amended Notice of Hearing

Jonathan Brody

11/18/2010

STIP

SANTOS

Stipulation to Extension of Time to Pay and
Staying of Time for Appeal

Jonathan Brody

11/24/2010

ORDR

SANTOS

Order

Jonathan Brody

10/26/2010

10/27/2010
10/29/2010

11/2/2010

Date: 5/16/2011

User: SANTOS

icial District Court - Minidoka County

Time: 08:43 AM
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Case: CV-2008-0000607 Current Judge: Jonathan Brody
Tapadeera, LLC, eta!. vs. Jay F Knowlton, eta!.

Tapadeera, LLC, Cary Hamilton vs. Jay F Knowlton, Theresa Knowlton
Judge

Date

Code

User

12/8/2010

CMIN

SANTOS

Court Minutes
Hearing type: Motion
Hearing date: 12/8/2010
Time: 154 pm
Courtroom: District Courtroom-1
Court reporter: Maureen Newton
Minutes Clerk: Santos Garza
Tape Number:
Party: Jay Knowlton, Attorney: Kent Jensen
Party: Tapadeera, LLC, Attorney: Jeff Stoker

Jonathan Brody

ADVS

SANTOS

Hearing result for Motion held on 12/08/2010
08:30 AM: Case Taken Under Advisement
Motion to reconsider

Jonathan Brody

12/21/2010

MEMO

SANTOS

Memorandum Decision

Jonathan Brody

12/29/2010

HRSC

SANTOS

Hearing Scheduled (Motion 01/31/2011 02:00
PM)

Jonathan Brody

12/30/2010

MEMO

SANTOS

Amended Memorandum of costs and
disbursements

Jonathan Brody

AFFD

SANTOS

Supplemental Affidavit of Jeff Stoker in Support of Jonathan Brody
the Memorandum of Costs and Attorneys Fees

NOTC

SANTOS

Notice of Hearing

Jonathan Brody

114/2011

ORDR

SANTOS

Order Denyiong Defendant's Motion for
Reconsideration

Jonathan Brody

1/19/2011

APSC

SANTOS

Appealed To The Supreme Court/Notice of
Appeal

Jonathan Brody

SANTOS

Filing: L4 - Appeal, Civil appeal or cross-appeal to Jonathan Brody
Supreme Court Paid by: Jensen, Kent D.
(attorney for Knowlton, Jay F) Receipt number:
0000360 Dated: 1/19/2011 Amount: $101.00
(Check) For: Knowlton, Jay F (defendant)

BNDC

SANTOS

Bond Posted - Cash (Receipt 362 Dated
1/19/2011 for 10000)

Jonathan Brody

MOTN

SANTOS

Motion for money Judgment and for Foreclosure
sale

Jonathan Brody

MISC

SANTOS

Plaintiffs Brief in Re: Costs and Attorneys Fees

Jonathan Brody

NOTC

SANTOS

Notice of Hearing

Jonathan Brody

HRSC

JANET

Amended Hearing Scheduled (Motion
01/31/20111115AM) Defendant's Objection to
Attorneys Fees and costs

Jonathan Brody

1/28/2011

SANTOS

Notice Of Hearing

Jonathan Brody

)ate: 5/16/2011

icial District Court - Minidoka County

Time: 08:43 AM

User: SANTOS

ROA Report
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Case: CV-2008-0000607 Current Judge: Jonathan Brody
Tapadeera, LLC, etal. vs. Jay F Knowlton, eta!.

Tapadeera, LLC, Cary Hamilton vs. Jay F Knowlton, Theresa Knowlton
)ate

Code

User

1/31/2011

CMIN

SANTOS

Court Minutes
Hearing type: Motion
Hearing date: 1/31/2011
Time: 11 :09 am
Courtroom: District Courtroom-1
Court reporter: Maureen Newton
Minutes Clerk: Santos Garza
Tape Number:
Party: Jay Knowlton, Attorney: Kent Jensen
Party: Tapadeera, LLC, Attorney: Jeff Stoker

Jonathan Brody

ADVS

SANTOS

Hearing result for Motion held on 01/31/2011
1115AM: Case Taken Under Advisement
Defendant's Objection to Attorneys Fees and
costs

Jonathan Brody

MOTN

SANTOS

Motion for Stay

Jonathan Brody

2/1/2011

MISC

SANTOS

Estimate of Transcript on Appeal

Jonathan Brody

2/7/2011

NOTC

SANTOS

SC Document Notice of Appeal Filed

Jonathan Brody

2/11/2011

MISC

SANTOS

SC document transmittal of Document

Jonathan Brody

2/22/2011

DEOP

SANTOS

Memorandum Decision On Plaintiffs Motion for
Costs and Fees

Jonathan Brody

2/23/2011

MISC

SANTOS

SC Document Clerk's Certificate Filed

Jonathan Brody

3/212011

JDMT

SANTOS

Amended Judgment

Jonathan Brody

SANTOS

Miscellaneous Payment: For Comparing And
Jonathan Brody
Conforming A Prepared Record, Per Page Paid
by: Jeff Stoker Chartered Receipt number:
0001257 Dated: 3/3/2011 Amount: $.50 (Check)

SANTOS

Miscellaneous Payment: For Certifying The Same Jonathan Brody
Additional Fee For Certificate And Seal Paid by:
Jeff Stoker Chartered Receipt number: 0001257
Dated: 3/3/2011 Amount $3.00 (Check)

3/3/2011

3/17/2011

MISC

ROBERTA

Clerk's Final Bill for Clerk's Appeal RecordlKent
Jensen

Jonathan Brody

3/18/2011

APSC

SANTOS

Notice of Cross-Appeal To The Supreme Court

Jonathan Brody

SANTOS

Filing: L4 - Appeal, Civil appeal or cross-appeal to Jonathan Brody
Supreme Court Paid by: Stoker, Jeff (attorney
for Tapadeera, LLC) Receipt number: 0001573
Dated: 3/18/2011 Amount: $101.00 (Check) For:
Hamilton. Cary (plaintiff)

BNDC

SANTOS

Bond Posted - Cash (Receipt 1574 Dated
3/18/2011 for 46.25)

3/22/2011

HRSC

JANET

Hearing Scheduled (Objection 04/11/2011 08:50 Jonathan Brody
AM) Kent Jensen's Objection to record on appeal

3/24/2011

MISC

JANET

Amended Objection to the clerk's record

Jonathan Brody

NOTC

JANET

Notice of telephonic hearing

Jonathan Brody

Jonathan Brody

)ate: 5/16/2011

F

Time: 08:43 AM

icial District Court - Minidoka County

User: SANTOS
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Case: CV-2008-0000607 Current Judge: Jonathan Brody
Tapadeera, LLC, eta!. vs. Jay F Knowlton, eta!.

Tapadeera. LLC, Cary Hamilton vs. Jay F Knowlton, Theresa Knowlton
Date

Code

User

3/28/2011

HRSC

SANTOS

Hearing Scheduled (Objection 04/15/2011 11 :00 Jonathan Brody
AM) TCC Hearing on Kent Jensen's Objection to
record on appeal - Kent will initiate call to Court
and counsel

3/30/2011

NOTC

SANTOS

Amended Notice of Telephonic Hearing

Jonathan Brody

4/812011

NOTC

SANTOS

SC Document Notice of Cross-Appeal Filed

Jonathan Brody

4/15/2011

CMIN

SANTOS

Court Minutes
Hearing type: Objection
Hearing date: 4/15/2011
Time: 11 :00 am
Courtroom: District Courtroom-1
Court reporter: Maureen Newton
Minutes Clerk: Santos Garza
Tape Number:
Party: Jay Knowlton, Attorney: Kent Jensen
Party: Tapadeera, LLC, Attorney: Jeff Stoker

Jonathan Brody

HRHD

SANTOS

Hearing result for Objection held on 04/15/2011
Jonathan Brody
11 :00 AM: Hearing Held TCC Hearing on Kent
Jensen's Objection to record on appeal - Kent will
initiate call to Court and counsel

NOTC

SANTOS

Amended Notice of Cross-Appeal

Jonathan Brody

STIP

SANTOS

Stipulation to Include Iddue on Appeal

Jonathan Brody

4/27/2011

ORDR

SANTOS

Order on Objection to Title

Jonathan Brody

5/4/2011

NOTC

SANTOS

SC Document Notice of Amended Cross Appeal
Filed

Jonathan Brody

SANTOS

Miscellaneous Payment: For Making Copies Of
Transcripts For Appeal Per Page Paid by: KENT
JENSEN LAW OFFICE Receipt number:
0002641 Dated: 5/6/2011 Amount: $43.75
(Check)

Jonathan Brody

SANTOS

Miscellaneous Payment: Appeal Binders Paid by: Jonathan Brody
KENT JENSEN LAW OFFICE Receipt number:
0002641 Dated: 5/6/2011 Amount: $34.75
(Check)

4/26/2011

5/6/2011

5/12/2011

TRAN

SANTOS

Transcript Lodged for Motion to Dismiss held
2-23-09 by Denise Schloder

Jonathan Brody

5/13/2011

TRAN

SANTOS

Notice of Transcript lodged for hearings held
Jonathan Brody
Sept. 9, 2009; March 30, 2010, August 23. 2010
Sept. 27, 2010 and Dec. 8, 2010 by Maureen
Newton

1
2
3

4

JEFF STOKER, CHARTERED
733 Addison Avenue
P.O. Box 1597
Twin Falls, ID 83303-1597
(208) 734-8452
ISB #1639

,!

',~

flu

!

i

Ui

Attorney For:

Plaintiffs

5
6

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

7

STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

8

* * *

9

Case No.

TAPAD EERA , LLC AND CARY
HAMILTON dba C&J CONST.,

CV

cJj)

Dt -" 01

10
Plaintiffs,

11

12

v.

COMPLAINT

JAY F. AND THERESA KNOWLTON,

Fee Category: A
Fee:
$88.00

13
Defendants.

14

15

* * *
COMES NOW the plaintiffs and for their causes of

16

17

action do allege as follows:
1. At all times material herein the defendants were

18
residents of the state of Idaho.

19

2. The real property, involved in this lawsuit, is

20
real property located in Minidoka County.

21
3. Plaintiff Tapadeera, LLC is an LLC organized, and

22
in good standing, in the state of Idaho.

23
4. Plaintiff Cary Hamilton is a member/owner of

24

Tapadeera, LLC and was involved in many of the incidents

25

26

hereinafter described in this complaint.

27
28

COMPLAINT

SCANNED
1

1

5. On or about the 16th day of September, 2003, an

2

agreement was entered into between defendant Jay Knowlton

3

and Tapadeera, LLC wherein defendant Knowlton agreed to

4

purchase certain real property from plaintiff Tapadeera. A

5 copy of this agreement is attached hereto as "Exhibit A."
6

6. The legal description of the real property involved

7

in said purchase agreement is as set forth on the attached

8

Exhibit A which exhibit is incorporated herein by this

9

reference.

10

7. Following the entry into the agreement the

11

defendant paid approximately $9,000 towards the purchase

12

price.

13

S. On or about April 16. 2004, the defendant Jay

14

Knowlton approached Cary Hamilton and requested a deed to

15

the real property.

16

9. To secure said deed said Jay Knowlton delivered to

17 said Cary Hamilton a check for $23,421.01 which check was
18

made payable to C & J Construction.

A copy of the check is

19 attached to this complaint as "Exhibit B" and incorporated,
20
21

as if set forth in full herein, by this reference.
10.

Following the delivery of said check a warranty

22

Deed, signed by Jay Hamilton on behalf of Tapadeera, LLC,

23

was delivered by Cary Hamilton to Jay Knowlton transferring

24

the subject real property tc ':efendants Jay and Theresa

25

Knowlton.

26

Minidoka County. A copy of this Deed is attached hereto as

27

COMPLAINT

This deed was subsequently recorded of record in

-2-

28

2

1

"Exhibit CIt and made a part hereof by this reference.

2

11. At the time the check was delivered, and the

3

warranty Deed obtained, defendant Jay Knowlton intended to

4

stop payment on said check.

5

intent of inducing Cary Hamilton and Tapadeera, LLC into

6

providing defendant a Deed to the real property when

7

defendant had no intent of paying the money he represented

8

he would pay in order to obtain the Deed.

9

Said check was given with the

12. Plaintiffs presented the check to the defendant's

10

bank but the defendants had stopped payment on the check

11

and the bank refused to honor the check all to plaintiff's

12

damage in the sum of $23,421.01 plus accrued interest.

13

is alleged that based on the check cause of action that the

14

plaintiffs are entitled to the rate of 12% interest on the

15

amount owed.

16

interest owed, through August 20, 2008, woulq be

17

$12,212.29.

18

interest would be 7% per annum.

It

At said rate of interest the amount of

As per the terms of the contract the rate of
The

interest that would

19 be owed as of August 20, 2008, at the contract rate would
20

be the sum of $7,123.84. Interest continues to accrue at

21

the per diem of $7.70 as per the Idaho legal rate of

22

interest, at the per diem rate of $4.50 as per the

23

contract.

24

13. Plaintiffs also sustained damages as a result of

25

the check not clearing the bank as and for the reason that

26

the plaintiff Cary Hamilton deposited the check and, in

27
COMPLAINT

-3-

28

3

1

reliance on the check, wrote checks from his own account

2 which resulted in overdraft charges being assessed by
3

plaintiff's bank.

In addition, Cary Hamilton had to borrow

4

money to cover the checks that had been written which

5

resulted in interest charges being assessed against said

6

plaintiff.

Said damages are in the approximate amount of $

7
8
9

14. Following defendants stopping payment on the check
the plaintiffs made due demand upon the defendants for

10

payment of the amount owed.

11

been ignored and or rejected;

12

However, said demands have

15. The conduct of defendant Jay Knowlton in stopping

13

payment on the check after inducing the plaintiffs to

14

deliver a warranty Deed, was fraudulent, outrageous and/or

15

intentional which justifies an award of punitive damages

16

against the defendant Jay Knowlton.

17

16. Plaintiffs have been required to secure an

18

attorney to prosecute this action and request an award of

19 attorney fees as per Idaho law and Idaho Rules of Civil
20

In the event this matter should go by default then

21

plaintiffs request the sum of $5,000.00 as attorney fees.

22

23
24

25
26

corrNT I

17. Plaintiffs incorporate the allegations contained
in paragraphs 1-16 as if set forth in full herein.
18. The defendant's action of delivering to plaintiff
a negotiable instrument, and then the subsequent act of

27
28

COMPLAINT

-4-

4

1

stopping payment on the check, allows plaintiffs a right of

2

recovery of the damages hereinbefore alleged, against the

3 defendants based on the check itself, pursuant to Idaho law
4

on Commercial Transactions.
COt,;~ ~'2

5
6

II

19. Plaintiffs reallege the allegations contained in

7 paragraphs 1-16 as if set forth in full herein.

8
9

20. Defendants conduct, and defendants failure to pay
the amount owed pursuant to the terms of the purchase

10 contract, constitute a breach of the contract and entitle
11

plaintiffs to recover the damages hereinbefore alleged.
COUNT III

12
13

21. Plaintiffs reallege the allegations contained in

14 paragraphs 1-16 as if set forth in full herein.
15

22. The defendants have claimed that certain problems

16 existed in the title and/or

'e of the real property.

To

17 the extent any such problems exist plaintiffs request that
18

the court declare the rights of the parties under the terms

19 of said agreement and/or based on the check that was
20

written.

21
22

COUNT IV
23. Plaintiffs reallege the allegations of paragraphs

2S 1-16 as if set forth in full herein
24
25

24. Defendant's conduct, in inducing the delivery of
the check constituted fraud.

The defendant Jay Knowlton

26 represented that he was going to payoff the balance owed
27

COMPLAINT

28

5

1 on the contract in order to induce the delivery of the

2 warranty deed. Said Jay Knowlton, at the time he wrote the
3 check and made these representations, knew that the

4 statement he made, and the check he wrote, were false
5

statements or representations.

The plaintiffs relied on

6 these representations to their detriment. The defendant

7 intended for the plaintiffs to rely on his representations.
COUNT V

8

9

25. Plaintiffs realleqe the allegations contained in

10 paragraph 1-16 as if set forth in full herein.
11

26. The deed given to the defendants should be set

12

aside as and for the reason that it was fraudulently

13

obtained and the plaintiffs, based on the defendant's

14

conduct and based on their breach of their payment

15

obligations, should be allowed to foreclose against the

16

real property hereinbefore described.
COUNT VI

17
18

27. Plaintiffs reallege the allegations contained in

19 paragraph
~

1-16 as if set forth in full herein.

28. In the alternative to the counts hereinbefore

21

alleged, and in the event there were any problems with the

~

title to, or the right of use, of the real property by the

~

defendants then the appropriate remedy should be a

~

rescission of the transaction.

~

26

Wherefore plaintiffs pray judgment against the
defendants, and each of them, as follows:

27
~

COMPLAINT

-6-

6

1

1. For damages in the sum of $23,421.01 plus interest;

2

2. For declaratory relief as set forth above;

3

3. That the Warranty De"1 delivered to defendants be

4

set aside and nullified and that plaintiffs be allowed to

5

foreclose against the real property as set forth above;

6

4. That in the alternative that the transaction be

7 rescinded in accordance with Idaho law;
8

5.

For costs of suit and attorney fees, which

9 attorney fees should be, in the event of default, the sum
10
11
12
13

of $5,000.00;
6. For such other and further relief as the court
deems just.
DATED this

14

~

day of August, 2008.

J~

15
16

Attorney for Plaintiffs

17
18
19
20

21

22
23

24
25
26

27

COMPLAINT
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28

7

VERIFICATION

1
2

3
4

5
6

7

8
9

STATE OF IDAHO

)
) ss.
County of Twin Falls )
CARY HAMILTON, being first duly sworn on oath, deposes
and says:
That he is the

plain~it;

in the above-entitled action;

that he has read the foregoing Complaint, knows the contents
thereof and that he verily believes the facts stated therein
to be true.

10
11
12
13

14
15

SUBSCRIBED AND SWORN to before me this

LI~~ day of

August, 2008.

16

17
18
19
20

21

22
23

24
25
26

27
-8-

28

8

COB'T1lAC'1'

Agreement made chis 16th day of September, 2003, between
J Y Knowlton, hereinafter Buyer, and Tapadeera L.L.C.,

reinafter Seller.
The parties to this agreement, in consideration of the
tual covenants and stipulations set out, agree as follows:
tal Purchase of $31,250.00, this purchase includes the water
specific property.
requi=~d

A $6,000.00

with a remaining balance of $25250.00. The

yers agree to pay $500.00 per month beginning October 1, 2003
$500.00 per month on the first day of each month thereafter
til October 1, 2004, the remaining balance (principle and
terest) will be due and payable in full.

All

payments are

lied to intere6t first (bearing a rate of 7') and then
If

t~~e

contract is paid off early, there

a prepayment penalty.

~ill

not

All monies paid as the earn"!st money

payments, are none refundable to buyers if payments are not
id on due date, or within the 15 day grace period.

If

tract becomes delinquent after the 15 day grace period, at
t time the contract becomes null and void.
d land are forfeited back to the Seller.

All improvements

See attached for

egal description.

This instrument contains the entire agreement between the
arties, and no statements, promises, or inducements made by
ither party or

ag&.~

of either party that are not contained in

his contract shail be valid or binding; this contract may not
,e enlarged, modified, or altered except in writing, signed by

BYHIBIT flAil

9

b th parties and endorsed on this agreement.
SBCTIOli II

BI'I'BCT 01' AQUBMBlIT

This agreement shall inure to the benefit of and be binding
o

the heirs, executors, assignees, and successors of the

r spective parties.
SBCTIOli III
AllBITIlATIOli AQRBBXIDI'1'

If this Contract should go to default, dispute, controversy
action do hereby agree to resolve any dispute or controversy
Any matter in dispute, and which is not
ovided for in this Agreement, shall be submitted to
bitration by the parties in accordance with the ruleD then
taining of the American Arbitration Association, subject to
provisions of the Section 10.
IN WITNESS WHEREOF, the parties have executed this
year first above written.
y Knowlton

/

10

oth part i •• and endorsed on thia agresment.
IKTIOIr II

Thia _gX'eement .hall inure to the benefit of and be bindinSJ
the heirs, exeoutors, ••• ignee., and succe ••ors of the

.spective

~f

~rti ••.

this Contract

.hou1~

go to 4efault. dispute, controveX'.y

r aotion do hereby agree to re.olve any
ouSJh a;d;I.:I.tl:a:ion.

~~ute

or

OQntr~.y

Any matter in dispute, .wd which is not

ravided for in this Ag'raament. shall b4! .cubmitted to

bier.tion by the partie. in accordance with the ruleD th.n
tun.1ng ot the American Arbitration AII.oeiation, aubject tQ
he provisions of the Section 10.

Df WITNBSS WHBRBOF. the parties bave exllcuta4 thil

on

th~

day aDd year first

~

written.

I---~:...,..c;;z'~-~~-- oct -;26 - 2.C03
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PARCEL NO.1:

TOWNSHIP 10 SOUTH, RANGE 22 EAST OF THE BOISE MERlDIAN,
MINIDOKA COUNTY, IDAHO

Section 13:

Part of Lot 2 of Pheasant Acres Subdivision in the SWY4SWy.., more particularly
described as follows:
Beginning at the Southeast corner of the SWy..SWy.. of said Section t 3, marked by
a 5/8 inch rehar; Thence North 89°34'22" West (North 89°40' West ree.)
along the South line of the SWy..SWY4 for a distance of 487.51 feet to a
point which shall be the Point of Beginning;
Thence North 89°34'22" West (North 89°40' West rec.) continuing along said line
for a distance of 183.87 feet;
Thence North 00°02'16" East (North 00°01' West ree.) for a distance of 41.76 feet
(42 feet rec.) to the centerline of the Minidoka Irrigation District lateral
1820;
.Thence along said centerline for the following courses and distances:
Thence North 54°34'55" West (North 54°4S'Westree.) for a distance of 197.53 feet
(197.5 feet ree.);
Thence North S7~cr52" West (North 57°31' West, rec.) for a distance of 200.01
feet (200 feet ree.);
Thence North48°31'53" West (North 48°42'West, ree.) fora distanceofll.Ol feet;
Thence leaving said centerline North 00002'16" East (North 00°01' West, ree.) for
a distance of 1118 feet to a ~ inch rehar;
Thence North 00002'16" But (North 00°0 l' West rec.) for a distance of 439 .04 feet
to a 3/8 inch rehar;
Thence North 00002'16" But (North 00°01' West, ree.) for a distance of 42.62 feet
to a 5/8 inch rehar;
.
Thence North 00002'.6" But (North 00°01' West, rec.) for a distance of 34.78 feet
to the North toe ofalope of Minidoka Irrigation District lateral 1817;
Thence along said North toe of slope for the following courses and distances:
Thence South 88° 18'20" But (South 88°42' East, ree.) for a distance of 339.23 feet
(339.50 feet reel);
Thence South 86°46'20" But (South 87° 10' East, ree.) for a distance of t81.10 feet;
Thence leaving said toe of slope South 00005'22" East for a distance of 41.73 feet
to a 5/8 inch rebar;
Thence South 00005'22" But fot a distance of 68S.96 feet to a SIS inch rebar;
Thence South 00005'22" But for a distance of 50.52 feet to the Point ofBqinning.

-Continued-

12

SAVE AND EXCEPTING the following described tract:
Beginning at the Southeast comer of the SWY4SWY4 of said Section 13, said
comer marked by a 5/8 inch rebar; thence North 89°34'22" West (North
89°40' West ret.) along the South line of the SWY4SWY4 for a distance of
487.51 feet to a point which shall be the Point of Beginning;
Thence North 89°34'22" West (North 8~401 West ret.) continuing along said
; " line for a distance of 183.87 feet;
Thence North 00002'16" East (North 00°01 1 West ree.) for a distance of 41.76
feet (42 feet rec.) to the centerline of the Minidoka Irrigation District
lateral 1820;
Thence North 00°06'06" West for a distance of9.59 feet to a Vi inch rebar;
Thence North 00°06'06" West for a distance of 422.45 feet to a Vi inch rebar;
Thence South 8~34'22" East for a distance of 183.87 feet to a ~ inch rebar;
Thence South 00°05'22" East for i distance of 423.29 feet to a 5/8 inch rebar;
Thence South 00005'22" East
distance of 50.52 feet to the Point of
Beginninl·

rot".

AIeo known as part of Lot 2 of Pheasant Acres Subdivision, Minidoka County, Idaho,
accordJnl to the official plat thereo~ now on file in the offiee of the County Recorder,
Minidoka County, Idaho. recorded July 2S, 2001 as Instrument No. 454374, Minidoka
County records.

-Continued-
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.;

I
J

I
i.

PARCEL NO.2:
Access easement for ingress and egress for the benefit of Parcel No.1, as created by Warranty Deed from
Jarrod S. Hunt, also known as Jarrod Hunt and Karen H. Hunt, also known as Karen Hunt, husband and wife
to Cary B. Hamilton, a married man contracting with his sole and separate property, dated October 26, 1999
and recorded October 28, 1999 as Instrument No. 444504, records of Minidoka County, Idaho, over the
following described land:
TOWNSHIP 10 SOUTH, RANGE 22 EAST OF THE BOISE MERlDIAN,
MINIDOKA COUNTY, IDAHO
Section 13:

Part of Lot 1 of Pheasant Acres Subdivision in the SWv..SWv.., more particularly
described as follows:
Beginning at the Southeast comer of the SWV..sWv.. marked by a S/8 inch rebar;
Thence North 8~34'22" West (North 89°40' West, rec.) along the South
line of the SWV..sWv.. for a distance of 209.50 feet to the Point of
Beginning.
Thence North 89°34'22" West (North 8~40' West ree.) continuing along said
line for a distance of20.00 feet;
Thence North OOOZ5'38" East for a distance of 38.99 feet;
Thence North 66°15'00" West for a distance of 26.42 feet;
.
Thence North 8~18'43" West for a distance of 234.21 feet to a Y, inch rebar on
the lot line common to Lot 1 and Lot 2 of Pheasant Acres Subdivision;
Thence North 00°05'22" West along the lot line common to Lots 1 and 2 for a
distance of 20.00 feet;
Thence South 89°18'43" East for a distance of 238.56 feet;
Thence South 66°lS'00" East for a distance of 43.65 feet;
Thence South 00°25'38" West for a distance of 52.1 5 feet to the Point of
Beginning.

14
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EXHIBl.? "B"
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~I
~

~
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•
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471826
1GJtRAN'rY OJUtO

For good consideration, we Tapadeera L.L.C., of Rupert, 10
83350, County of Minidoka, State of Idaho, hereby bargain, deed
and convey to Jay and Theresa Knowlton, of Burley, Id 83318,
County of Cassia, State of Idaho, the following described land
~n Minidoka County, free and clear with WARRANTY COVENANTS; to
wit:
Heyburn, Idaho 83336
See
attached for legal description ~'b1t: "A"
Grantor, for itself and its-heres, hereby covenants with
Grantee, its heirs and assigns, that Grantor is lawfully seized
in fee simple of the above-described premises; that it has a
good right to convey; that the premises are free from all
encumbrances; that Grantor and its heirs, and all persons
acquiring any interest in the property granted, through or for
Grantor, will, on demand of Grantee, or its heirs or assigns,
and at the expense of Grantee, its heirs or assigns, execute any
instrument necessary for the further assurance of the title to
the premises that may be reasonably required; and that Grantor
and its heirs will forever warrant and defend all of the
property so granted to Grantee, its heirs and assigns, against
every person lawfully claiming the same or any part thereof.
Being the same property conveyed to the Grantors by deed of
Warranty Deed, dated April 16, 2004.
WITNESS the hands and seal of said Grantors this 16th day
of April, 2004.

STATE OF Idaho
COUNTY OF Minidoka
On April 16, 2004 bef
personally appeared
known to me (or
proved to me on the ba is of satisfactory evidence) to be the
person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the
same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed
the instrument.
WITNESS my ~ and of~s~al.
S~gnature

~j~~

Affiant

Known

~ Produced IO

Type of 10 ______________________
(Seal)

17
EXHIBI'I "C"

EXII

"A"

legal oescr1pL10n

11

'4

•••

BeginninR It the Southeaet cotner of the SWy..sWv. of said Section 13, Slid
comer marked by I 511 inch rebar; thence North 89"34'22" West (North
89"40' Wett rec.) Ilona the South line orlhe SWV.SWv. for a distance of
487.51 feet to I point which shall be the Point of Beginning;
Thence North 89"34'22" West (North 89·40' West rec.) contilluilll alonl said
line for I distance of 181.871'eet;
Thence North 00002'16- But (North 00"01' West rcc.) for a distance of 41.76
feet (42 feet fee.) to the centerline of lhe Minidoka Irrigation District
laleral 1820;
Thence Norlh OOO()6'()6" West for a dislance of 9.59 feel to B 'It inch rebar;
lllence Norlh OOO()6'06" West for a distance of 422.45 feet to a YI inch rebar;
1 hence Soulh 89·34'22" naat for a distance of 183.87 feet"lo I 'It inch rebar;
Thence South 00005'22" But for I distlllce of 423.29 feet to • 5/8 inch rebar;
1llence South 00·05'22" But for a distance of 50.52 feet to tile Poinl of
BeRinning.

Also known liS part of Lol 2 of Pheasant Acres SubdiviSion, Minidoka Counly, Idaho.
according to the official pial thereof, now on fife in tile office of the Cuunty Recorder
Minidoka Counly, Idaho, recorded July 25, 2001 as Instrument No. 454374, Minido~
County record•.
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KentD.]ense~~~
o~erl
~~.

2042
P.O. Box
Burley,
83318
Telepho . 208-878-3366
Fax: 208-878-3368
Attorney for Defendants
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/
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5

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

6

OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF MINIDOKA

7

TAPADEERA, LLC and CARY HAMILTON

8

dba C&J CONST.,

S~RTOCOMWLAINTANDDEMAND

OR JURY TRIAL
Plaintiff,

9
10

vs.

11

JAY F. and THERESA KNOWLTON,

12

Defendant

13
14

15

COME NOW, the Defendants, and for their answer state as follows:
.

I.

I

The t)e!enOants admit the allegations contained in paragraphs 1, 2, 6, and 7.
rt • ,,,,,*

16
17

II.
The Defendants deny the allegations contained in paragraphs 3, 4, 5, 8, 9, 10, 11, 12, 13,

18

14,15,16,17,18, 19, 20,21, 22,23, 24,25,26, 27, and 28. The Defendants further deny any
19

and all allegations not specifically mentioned in this answer, which may be contained in the
20
21

22

23
24

25

Plaintiffs' complaint.

m.
FIRST AFFIRMATIVE DEFENSE
That the allegations contained in Count IV of the Plaintiffs' complaint, as well as any
other allegations of fraud contained in said complaint are time-barred pursuant to Idaho Code §

ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - I

SCANN 0

5-218 (4), which requires an action for fraud to be commenced within three years. The facts
2

alleged as supporting the claim of fraud in this complaint occurred in April of 2004, and thus any

3

allegations of fraud are time-barred.

4

IV.

5

SECOND AFFIRMATIVE DEFENSE

6

That the allegations contained in Count I of Plaintiffs' complaint, as well as any other
7

allegations concerning the canceled check issued by DefendantlCounterclaimants contained in
8
9

said complaint, are time-barred pursuant to Idaho Code § 28-3-118(3) which requires an action

10

to be commenced on such an instrument within 3 years after dishonor of the draft or 10 years

)I

after the date of the draft, which ever expires ftrst. The canceled check at issue in this matter

12

was canceled in April of 2004, and thus the three-year statute of limitations on the dishonor of

13

the draft has run.

14

V.

15

THIRD AFFIRMATIVE DEFENSE

16
17

That the Plaintiffs' complaint fails to state a cause upon which relief can be granted.
VI.

18

FOURTH AFFIRMATIVE DEFENSE
19

That the Plaintiffs are barred from recovering for breach of contract on the contract as set
20

forth in the Plaintiffs complaint based upon the illegal actions of the Plaintiffs. The Plaintiffs
21

22
23

entered into the contract to sell the property at issue, when in reality, the Plaintiffs had
subdivided the property previously in an illegal manner, which required the Defendants to cure

24

the defects created by the Plaintiffs' illegal activities in order to have a clean title to the property.

25

VII.

ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 2

20

FIFTH AFFIRMATIVE DEFENSE
2
3
4

5

That the enforcement of the contract and any obligation forced upon the Defendants to
pay damages, would result in unjust enrichment to the Plaintiffs. The property in question was
sold to the Defendants, and they were ignorant of the illegal subdivision perfonned by the
Plaintiffs until the deed was delivered to the Defendants. When the Defendants tried to secure

6

building permits, they were denied, and they were informed of the illegal nature of the
7

subdivision on said property. Because of the illegal subdivision, the Defendants did not receive
8
9

10
I I

the benefit of their bargain, and the overall value of the property is much less than that
represented by the Plaintiffs. The Plaintiffs would be unjustly enriched through the imposition
of damages or the enforcement of this contract.

12

VIII.

13

SIXTH AFFIRMATIVE DEFENSE

14
15

16
17

That the Plaintiffs have supplied in support of their allegations against the Defendants
copies of an invalid contract. The contract supplied by Plaintiffs is not signed by the Defendant
Theresa Knowlton. The signature of the Defendant Jay Knowlton is a forged signature.
Consequently, the contract is at best a parol contract or an oral contract between the parties.

18

Since the contract is an invalid writing, this lawsuit is subject to the statute of limitations found
19

in Idaho Code § 5-217 which states that all such actions must be brought within four years. The
20

transaction between the parties occurred in 2003, which would place this matter well outside the
21

22
23
24

four-year statute of limitations.

IX.
SEVENTH AFFIRMATIVE DEFENSE

25

ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 3

21

That the agreement submitted by Plaintiffs in support of their allegations does not
2

conform to Idaho Code § 9-505 (4), and thus is inadmissible as it violates the Statute of Frauds,

3

as outlined in said section. The Statute of Frauds requires that an agreement for the sale of real

4

property be in writing and signed by the parties. As stated in this answer, Jay Knowlton's

5

signature is a forgery, and Theresa Knowlton did not sign the contract.
6

x.

7

That Defendants have had to retain the services of an attorney to defend themselves
8
9
10

1I
12
13
14

against this action and they are entitled to attorney fees pursuant to Idaho Code § 12-120 and 12121.

WHEREFORE, Defendants pray that the court deny the relief sought by Plaintiffs, and
that the court award to Defendants their attorney fees and costs for the defense of this case.

~Yd

Dated thi~ day of September, 2008

15

16
17
18
19

20

CER'iICATE OF SERVICE
I hereby certifY the on this ~ day of September 2008, I served the foregoing Answer
to Complaint and Demand for Jury Trial upon the attorney for Plaintiffs by depositing a copy

thereof in the United States, prepaid mail to the following address:
21

22

23

Jeff Stoker, Chartered
PO Box 1597
Twin Falls, 10 83303-1597

24
25

ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 4

22

1

2
3

4

JEFF STOKER, CHARTERED
733 Addison Avenue
P.o. Box 1597
Twin Falls, ID 83303-1597
(208) 734-8452
ISB #1639
Attorney For:

lang JAN 12

Plaintiffs

5
6

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

7

STATE OF IDAHO,

IN AND FOR THE COUNTY OF MINIDOKA

8
9

* * *

10

11

Case No. CV-2008-607

TAPADEERA, LLC AND CARY
HAMILTON dba C&J CONST.,
Plaintiffs,

ORDER TO ALLOW FILING
0F r~NDED COMPLAINT

v.

12
13

JAY F. AND THERESA KNOWLTON,

14

Defendants.

15

* * *

16
17

Pursuant to stipulation of the parties,

IT IS HEREBY

ORDERED that the plaintiffs' Amended Complaint be filed.

18

It is further ordered that defendants' answer, at

19

defendants' option, be allowed to stand as the answer to

20

the Amende":' Corn,t;laint..

21

DATED this

11

day of

22
23

JUDGE

24
25

26

27
ORDER

28

-1-

1

NOTICE OF FILING AND MAILING ORDER OR JUDGMENT

2

Notice is hereby given that, pursuant to Rule 77(d) of
the Idaho Rules of Civil Procedure the foregoing
Order/Judgment was filed on the
day of ~~v,.>~c'" '1 ,
200~, and mailed on the _-:...-..,)_ day
, 20~;i to
the following:

3

4
5
6

7
8

JEFF STOKER, CHARTERED
P.O. Box 1597
Twin Falls, ID 83303-1597
Kent D. Jensen
P.O. Box 276
Burley, ID 83318

9
DUANE SMITH, CLERK

10
11

12

beputy Clerk

; )

13
14

15
16

17
18
19
20

21

22
23

24
25

26

27

ORDER

-2-

28

24

1
2

3

4

,JEFF STOKER, CHARTERED
733 Addison Avenue
P . O. Box 1597
Twin Falls, ID 83303-1597
(208) 734-8452
ISB #1639
Attorney For:

Plaintiffs

5
6

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

7

STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

8

* * *

9

Case No. CV-08-607

TAPADEERA, LLC AND CARY
HAMILTON dba C&J CONST.,

10

Plaintiffs,

11

AMENDED COMPLAINT

v.

12

JAY F. AND THERESA KNOWLTON,

13
Defendants.

14

15
16

17

* * *
COMES NOW the plaintiffs and for their causes of
action do allege as follows:
1. At all times material herein the defendants were

18
residents of the state of Idaho.

19

2. The real property, involved in this lawsuit,

is

20
real property located in Minidoka County.

21

3. Plaintiff Tapadeera, LLC is an LLC organized, and

22
in good standing,

23

24

in the state of Idaho.

4. Plaintiff Cary Hamilton is a member/owner of
Tapadeera, LLC and was involved in many of the incidents

25
hereinafter described in this complaint.

26
5. On or about the 16th day of September, 2003, an

27
AMENDED COMPLAINT

28

-1-

1

agreement was entered into between defendant Jay Knowlton

2

and Tapadeera, LLC wherein defendant Knowlton agreed to

3

purchase certain real property from plaintiff Tapadeera. A

4

copy of this agreement is attached hereto as "Exhibit A.ff

5

6. The legal description of the real property involved

6

in said purchase agreement is as set forth on the attached

7

Exhibit A which exhibit is incorporated herein by this

8

reference.

9

7. Following the entry into the agreement the

10

defendant paid approximately $9,000 towards the purchase

11

price.

12

8. On or about April 16, 2004, the defendant Jay

13

Knowlton approached Cary Hamilton and requested a deed to

14

the real property.

15

9. To secure said deed said Jay Knowlton delivered to

16

said Cary Hamilton a check for $23,421.01 which check was

17

made payable to C & J Construction.

18

attached to this complaint as "Exhibit Bff and incorporated,

19

as if set forth in full herein, by this reference.

20

10.

A copy of the check is

Following the delivery of said check a Warranty

21

Deed, signed by Jay Hamilton on behalf of Tapadeera, LLC,

~

was delivered by Cary Hamilton to Jay Knowlton transferring

~

the subject real property to defendants Jay and Theresa

24

Knowlton.

~

Minidoka County. A copy of this Deed is attached hereto as

26

"Exhibit C" and made a part hereof by this reference.

This deed was subsequently recorded of record in

27
AMENDED COMPLAINT

2

28

26

1

11. At the time the check was delivered, and the

2

Warranty Deed obtained, defendant Jay Knowlton intended to

3

stop payment on said check.

4

intent of inducing Cary Hamilton and Tapadeera, LLC into

5

providing defendant a Deed to the real property when

6

defendant had no intent of paying the money he represented

7

he would pay in order to obtain the Deed.

8

9

Said check was given with the

12. Plaintiffs presented the check to the defendant's
bank but the defendants had stopped payment on the check

10

and the bank refused to honor the check all to plaintiff's

11

damage in the sum of $23,421.01 plus accrued interest.

12

per the terms of the contract the rate of interest would be

13

7% per annum.

14

August 20, 2008, at the contract rate would be the sum of

15

$7,123.84. Interest continues to accrue at the per diem of

16

$7.70 as per the Idaho legal rate of interest, at the per

17

diem rate of $4.50 as per the contract.

18
19

The

interest that would be owed as of

13. Following defendants stopping payment on the check
the plaintiffs made due demand upon the defendants for

20 payment of the amount owed.
21

As

However, said demands have

been ignored and or rejected.

~

14. Plaintiffs have been required to secure an

~

attorney to prosecute this action and request an award of

24

attorney fees as per Idaho law and Idaho Rules of Civil

~

In the event this matter should go by default then

26 plaintiffs request the sum of $5,000.00 as attorney fees.

27

AMENDED COMPLAINT

3-

28

27

1

2
3
4

COUNT I
15. Plaintiffs incorporate the allegations contained
in paragraphs 1-16 as if set forth in full herein.
16. Under I.C. 45-801 the Sellers are entitled to a

5

vendor's lien against the subject real property which lien

6

is to secure the Sellers to the extent the amount owed for

7

the property has not been paid.

8
9

17. Plaintiffs request the right to foreclose this
lien against the subject real property.

It is requested

10

that the court enter an order directing that said property

11

be sold at a Sheriff's sale and that the proceeds be

12

applied to any judgment that may hereafter be awarded

13

against the defendants.

14

18. Plaintiff requests that any people holding any

15

interest in the real property have their rights determined

16

as part of this action.
COUNT II

17
18
19

20

19. Plaintiffs reallege the allegations contained in
paragraphs 1-17 as if set forth in full herein.
20. Defendants conduct, and defendants failure to pay

21

the amount owed pursuant to the terms of the purchase

22

contract, constitute a breach of the contract and entitle

23

plaintiffs to recover the damages hereinbefore alleged.

24
25

COUNT III
21. Plaintiffs reallege the allegations contained in

26 paragraphs 1-17 as if set forth in full herein.
27
AMENDED CorvlPLAINT

-4-

28

28

1

22. The defendants have claimed that certain problems

2

existed in the title and/or use of the real property.

3

the extent any such problems exist plaintiffs request that

4

the court declare the rights of the parties under the terms

5

of said agreement and/or based on the check that was

6

written.

7
8

9
10

To

COUNT IV
23. Plaintiffs reallege the allegations contained in
paragraph 1-17 as if set forth in full herein.
24. The deed given to the defendants should be set

11

aside as and for the reason that it was fraudulently

12

obtained and the plaintiffs, based on the defendant's

13

conduct and based on their breach of their payment

14

obligations, should be allowed to foreclose against the

15

real property hereinbefore described.

16

17
18
19

COUNT V
25. Plaintiffs reallege the allegations contained in
paragraph 1-16 as if set forth in full herein.
26. In the alternative to the counts hereinbefore

20

alleged, and in the event there were any problems with the

21

title to, or the right of use, of the real property by the

22

defendants then the appropriate remedy should be a

23

rescission of the transaction.

24
25

26

Wherefore plaintiffs pray judgment against the
defendants, and each of them, as follows:
1. For damages in the sum of $23,421.01 plus interest;

27
AMENDED COMPLAINT

5-

28

29

1

2. For declaratory relief as set forth above;

2

3. That the Warranty Deed delivered to defendants be

3

set aside and nullified and that plaintiffs be allowed to

4

foreclose against the real property as set forth above;

5

4. That in the alternative that the transaction be

6

7

rescinded in accordance with Idaho law;
5.

For costs of suit and attorney fees, which

8

attorney fees should be, in the event of default, the sum

9

of $5,000.00;

10
11

12

6. For such other and further relief as the court
deems just.
DATED this

!./-2
.- ~

day

0 f

Decemb er, 2008.

13
14
15

Attorney for Plaintiffs

16
17
18
19

20
21
~
~

24
~

26

27
AMENDED COMPLAINT

-6-

28

30

VERIFICATION

1
2
3

4
5
6

7
8
9

STATE OF IDAHO

)
)ss.
county of Twin Falls )
CARY HAMILTON, being first duly sworn on oath, deposes

and says:
That he is the plaintiff in the above-entitled action;
that he has read the foregoing Complaint, knows the contents
thereof and that he verily believes the facts stated therein
to be true.

10

11
12
13
me this

14

day of

15
16

17
18
19
20

21

22
23

24
25

26
27

AMENDED COMPLAINT

7

28

31

1

2

CERTIFICATE OF SERVICE
hereby certify that on the 1:5
day of December,
I had the foregoing served by depositing true copies
thereof in the method indicated below, and addressed to the
following:
I

2008,

3

5

Kent D. Jensen
P.O. Box 276
Burley, ID 83318

6

7

U.S. Mail,

Postage Prepaid
Hand Delivered
Overnight Mail
Fax

8

9

10
11
12
13

14
15
16

17
18
19

20
21

22
23

24
25

26
27
AMENDED COMPLAINT

-8

28

32

CONTRACT

:'::e paz:-:::'es to th':'s ag:::eerne:::.t, i:::. ccns':'dera:::'cn of the
covena:1ts a.i"1d st':'pu:'ations set out, agree as fo:':'ows:
tal ?urcnase of $3:,250.00, this purchase inc:'udes the water
ghts that gees with this specific property.

A $6,000.00

to pay $500.00 per month beginn':'ng October 1, 2003
d $500.00 per month on the firs': day of each month thereafter

til October

1,

2004, the remaining balance (principle and

terest) will be due and payable in full.

All

payments are

intere&t first (bearing a rate of 7%) and then
inciple.

If

t~4s

contract is paid off early, thern

a prepayment penalty.

A'~

~ill

not

monies paid as the earnest money

payments, are none z:-efundable to buyers if payments are not
aid on due date, or within the 15 day grace period.

If

ontraet becomes delinquent after the 15 day grace period, at
at time the contract becomes null and void.
back to the Seller.

All improvements

See attached for

'ega: description.
SECTION I
INSTRUMBNT AS ENTIRE AGREBMBlfT
7h~s

!

" -eS "

1)ar~
~
~I

~

:nst~~~ent

dnd"1o
, 3tdte.rnent3.

4'--e~
~ar-v
I~~"
- t'
-,

I

t::-.. :,.J
i

~:8nt:=-::lC::

the

~ntire

?rcm~ses ,~r

agreement between the
:nducements made ':;:;y

.- ~g~._ :: ~l=ner _oart',! that ~re ~ot =cnta~ned ~n
sna..J.. ... ':Je

~e ~n':'3.r?ed, :ncd::. __ ed,

i

:onta~ns

~.'''a..:.. __ ~

Jr b:"':1ding;

cr J.~:::ered~xcept:

~h~s

,:ont=act :-nay :-lot:

::1 ".,rr::.::ing,

:3::.gned ":Jy

T

33

~

t j Da~~ies

a~Q

end0~sed

ag~ee~ent.

on this

SECTION II
EFFECT OF AGREEMENT
:-::.:.s agreerner. ::' sl':a:::' :':1\.:.ye tc ::::e tle::ef':'t of a..."":d be b:"::di::g
,:~e !"'. . e:..:!:'s
~

spective

I

execu~c!"s

I

ass':'gnees

f

a."1d successors cf t::e

pa~ties.

SECTION III
ARBITRATION AGREEMENT

:=
c

this Contract should go to default, dispute,

cont~ove~sy

action do hereby agree to reso::" ve a.'ly dispute or controversy
rough arbitration.

Any matter in dispute, and which is not

ovided for in this Agreement, shall be submitted to
bitration by the parties in accordance with the ruleD then
taining of the American Arbitration Association, subject to
provisions of the Section 10.
IN W::TNESS WHEREOF, the parties have executed this
reement on the day and year first above written.

~

eresa Knowlton

L.L.C.

34

S3CT:OIf III

or action do hereby

through

agr~e

a=bitra:~cn.

ct&i~~ng

of

t~

~ont~ov.;sy

Auy matte; in dispute, and which is not

of the American

p~ovisicns

to =@sclve any :ispute or

Arb~t=ae~on

Association, subject to

Section 10.

day .~atld. year first:

abOV!!

written.

r-_--::.._r----:....::....:--~_/;;;.or'----- Cq -;26 - 2Cc3
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FA.ReEL NO. I:

TOVvi'iSHLP 10 SOUTH. RANGE 12 EAST OF THE BOISE
MINIDOK..:'" COUNTY, IDAHO
SectIon 13:

~1EPJDIAN,

Part of Lot 2 of Pheasant Acres Subdivlsion in the
described as follows:

SV":!iS\V"~,

more particularly

Beginning at the Southeast comer of the S\V!/.SW~'4 of said Section 13. marked by
a 5/8 inch rebar; Thence North 89°34'22" West (North 89°40' West ree.)
along the South line of the SW'.i.1SWv~ for a distance of 487.51 feet to a
point which shall be the Point of Beginning;
Thence North 89°34'22" West (North 89°40' West rec.) continuing along said line
for a distance of 183.87 feet;
Thence North 00°02'16" East (North 00°01' West rec.) for a distance of 41. 76 feet
(42 feet rec.) to the centerline of the Minidoka Irrigation District lateral
1820;

-

Thence along said centerline for the following courses and distances:
TIlence North 54°34'55" West (North 54°45' Westrec.) for a distance ofl97.53 feet
(197.5 feet rec.);
Thence North 57°20'52" West (North 57°31' West, rec.) for a distance of 200.01
feet (200 feet rec.);
Thence North 48°3 1'53" West (North 48°42' West, rec.) for a distance of 11.0 1 feet;
Thence leaving said centerline North 00°02'16" East (North 00°01' West, rec.) for
a distance of 12.18 feet to a Y2 inch rebar;
Thence North 00°02'16" East (North 00°0 I' West rec.) for a distance of 439.04 feet
to a 3/8 inch rebar;
Thence North 00°02'16" East (North 00°01' West, rec.) for a distance of 42.62 feet
to a 5/8 inch rebar;
Thence North 00°02'16" East (North OOOO! I West, ree.) for a distance of 34.78 feet
to the North toe of slope of Minidoka Irrigation District lateral 1817;
Thence along said North toe of slope for the following courses and distances:
Thence South 88° 18'20" East (South 88°42' East, rec.) for a distance of339.23 feet
(339.50 feet ree.);
Thence South 86°46'20" East (South 87° 10' East, rec.) for a distance of 181.10 feet;
Thence leaving said toe of slope South 00°05'22" East for a distance of 41.73 feet
10 a 5/8 inch rebar;
Thence South 00°1)5'22" East f'or a distance of 688.% feet to a "/8 inch rebar;
Thence South 00°05'22" East tor a distance of :0.52 :eet to the Pomt ofBegmnmg.

Jntlnueo-
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SA'y'E .A-"lD EXCEPTI:"iG the following described tract:
Beginning at the Southeast comer of the SW~/.SWI'<I of said Section 13, sad
comer marked by a 518 inch rebar; thence North 89°34'22" West (North
89°40' West rec,) along the South line of the SW I /.SW I/4 for a distance of
487,51 feet to a point which shall be the Point of Beginning;
Tnence North 89°34'22/1 West (North 89°40' West rec.) continuing along said
line for a distance of 183.87 feet;
Thence North 00°02' 16" East (North OocO I' West rec,) for a distance of 41.76
feet (42 feet rec.) to the centeriine of the Minidoka Irrigation District

lateral 1820;
Thence North 00°06'06" West for a distance of9,59 feet to a Yl inch rebar;
Thence North 00°06'06'1 West for a distance of 422.45 feet to a Y2 inch rebar;
Thence South 89°34'22" East for a distance of 183,87 feet to a 1/2 inch rebar;
Thence South 00°05'22" East for a distance of 423.29 feet to a 5/8 inch rebar;
Thence South 00°05'22" East for a distance of 50.52 feet to the Point of
Beginning.

Also known as part of Lot 2 of Pheasant Acres Subdivision, Minidoka County, Idaho,
according to the official plat thereof, now on file in the office of the County Recorder,
Minidoka County, Idaho, recorded July 25, 2001 as Instrument No. 454374, Minidoka
County tecords.

-Continued-
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2:

Access easement for ing:ess and eg:ess for the benefit ofP:mel :k. L as created by Warranrj Deed from
Jarrod S. Hunt, also kno\¥n as Jarrod Hant and Karen H. Hunt, also known as Karen Hunt, husband and wife
to Cary B. Hamilton. a married man contracting with hIS sole and sepante property, dated October 16, 1999
and recorded October 28, 1999 as Instrument ~o. 444504, records of ~finidoka Co un t:,!, Idaho, over the
low:ng descnbed land:
TOWNSHIP 10 SOl'TH, RA'IGE 21 EAST OF THE BOISE MERlDIAN,
MlliIDOKA. COl'NTY, LDAHO

Section 13:

Part of Lot 1 of Pheasant Acres Subdivision in the
descnbed as follows:

SW';~SV'ln;~,

more particularly

Beginning at the Southeast corner of the SW~~SW!/. marked by a 518 inch rebar;
Thence North 89°34'22" West (North 89°40' West, rec.) along the South
line of the SWV.SW~4 for a distance of 209.50 feet to the Point of
Beginning.
Thence North 89°34'22" West (North 89°40' West rec.) continuing along said
line for a distance of 20.00 feet;
Thence North 00°25'38" East for a distance of 38.99 feet;
Thence North 66°15'00" West for a distance of26.42 feet;
Thence North 89°18'43" West for a distance of 234.21 feet to a ~/2 inch rebar on
the lot line common to Lot 1 and Lot 2 of Pheasant Acres Subdivlsion;
Thence North 00°05'22" West along the lot line common to Lots 1 and 2 for a
distance of 20.00 feet;
Thence South 89°18'43" East for a distance of238.56 feet;
Thence South 66°15'00" East for a distance of 43.65 feet;
Tnence South 00°::;5'38" West for a distance of 52.15 feet to the Point of
Beginning.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR MINIDOKA COUNTY
TAPADEERA,
LLC
and
HAMILTON dba C&J CONST.,
Plaintiffs,

CARY )
)
)
)

CASE NO. CV 2008-0607 D

)
)
)

v.
JAY F. and THERESA KNOWLTON,
Defendants.

)
)
)

~~~-""~- )
Memorandum Decision Denying Motion to Dismiss

Defendants (hereafter "Knowltons") filed a Motion to Dismiss. Argument on
the Motion was presented on February 23, 2009.

The Court took the matter

under advisement that date.
The Knowltons argue that Count I of the Complaint should be dismissed
based on I.C. § 28-3-118(3), which provides that an action to recover on a
dishonored check must be filed within 3 years of the date of dishonor, and that
the Plaintiff (hereafter "Tapadeera")

filed this action beyond the statute of

limitations.
The Knowltons also argue that Counts IV and V of the Complaint should
be dismissed based on the statute of limitations set forth at I.C. § 5-218(4).

MemorZlndum DeCiSion Denying Motion to Dismiss
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Tapadeera has filed an Amended Complaint, and conceded at argument
that it abandoned its claim for fraud in Count IV.
As it pertains to the remaining Count V, which seeks recission of the
contract between the parties, the Knowltons argue that the transaction is founded
upon an oral contract, that the applicable statute of limitations for an action on an
oral contract is 4 years per I.C. §5-217, that Tapadeera did not file its action prior
to the expiration of the statute of limitations, and therefore the action should be
dismissed.
Jay Knowlton filed an affidavit on October 24, 2008 in which he states that
he did not sign a written contract with Tapadeera, that the document upon which
Tapadeera bases its claim is not genuine, and that the signature on the written
instrument offered by Tapadeera is not his signature. Therefore, he argues, there
is no written contract between the parties. See also Jay Knowlton's deposition
testimony, Exhibit D to the affidavit of Cary Hamilton.
In opposition to the Motion to Dismiss, Tapadeera submitted the affidavit
of Cary Hamilton. He states that he faxed a copy of a written agreement for the
sale of real property to Jay Knowlton, that he had a telephone conversation with
Jay Knowlton during which Knowlton told Hamilton that he had signed the
agreement, and that he would be returning the signed document as well as some
money. Hamilton further states that he received the signed document bearing a
signature that was represented to him as being that of Jay Knowlton, which was
attached to his affidavit as Exhibit A.
Tapadeera also filed an affidavit by Randy Severe in opposition to the
motion to dismiss, in which Mr. Severe expresses an opinion, as a handwriting

Memorandum Decision Denying Motion to Dismiss
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analyst, that more likely than not the signature on the disputed contract document
is that of Jay Knowlton.
Discussion.
The Court considers Knowltons' Motion as a motion for summary judgment
because Knowlton filed an affidavit outside of the pleadings in support of the
motion to dismiss. Masi v. Seale, 106 Idaho 561,562,682 P.2d 102,103 (1984).
Summary judgment is proper "if the pleadings,

depositions, and

admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of law." Idaho R. Civ. P. 56(c).
Plaintiffs have filed an objection to the affidavit of Jay Knowlton on the
grounds that it doesn't comply with IRPC 56(e}. At oral argument counsel for
Plaintiffs objected on the basis that portions of the affidavit were not based on
personal knowledge. For purposes of this motion the court has only considered
portions of the affidavit that are relevant to the motion to dismiss for the cause of
action being outside the statute of limitations. The court has considered those
relevant portions in the context of the objection and determines that they comply
with IRCP 56(e). The objection is noted as to the portions dealing with irrelevant
matters, specifically paragraph 2 of the Knowlton affidavit, and that paragraph
was not considered in making this decision.
A. Count I (action on the dishonored check).
This count alleges a cause of action based on allegations that Knowlton
issued a check to Tapadeera that was dishonored.
The statute of limitations for this claim is set forth in I.C. § 28-3-118(3),
which requires an action to enforce the obligation of a party to an unaccepted
Memorandum Decision DenYing Motion to Dismiss
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draft to pay the draft must be commenced within three (3) years after dishonor of
the draft or ten (10) years after the date of the draft, whichever period expires
first.
The undisputed facts are that Knowltons' check #682 was issued to
Plaintiff C&J Construction and was dishonored by payment being stopped on
April 22, 2004. Tapadeera's lawsuit was filed August 13,2008. The undisputed
facts support the conclusion Knowlton is entitled to judgment of dismissal as a
matter of law on Count I of the Complaint.
B. Counts IV and V (actions for fraud).
Based upon Tapadeera's representations to the Court that it intended to
abandon this Count in its Amended Complaint, Knowltons' motion to dismiss is
granted as to Count IV and is also granted as to Count V to the extent that Count
V seeks relief for alleged fraudulent actions of Defendants.
C. Counts of the complaint based on contract law
• Count" (breach of contract)
• Count V (foreclosure on the real property based on breach of
payment obligations).
• Count VI (action for recission)
Knowlton argues that Counts II, V, and VI must be dismissed because
they are based upon an oral contract and were not filed within the statute of
limitations for an oral contract.
Tapadeera, however, argues that there was a contract, that it was a signed
contract, and that the action to foreclose was filed within 5 years, the applicable
statute of limitations for written contracts. I.C. § 5-216.
The pleadings, affidavits and depositions in this matter demonstrate that a
genuine dispute exists regarding the material fact of whether or not Jay Knowlton

Memorandum DecIsion DenYing Motion to Dismiss
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signed a contract with Tapadeera. That disputed fact in turn determines whether
or not the underlying cause of action is based on an oral contract or a written
contract, which in turn bears on which statute of limitations period applies. The
facts are sufficiently in dispute to warrant the conclusion that a jury needs to
make the factual determination of whether or not the contract was signed.
Therefore, the motion to dismiss Count II and VI is denied. The motion to dismiss
Count V is denied to the extent that Count V seeks relief for breach of contractual
obligations.
Conclusion.
Based upon the foregoing, the Court concludes as follows:
1. Defendant's Motion to Dismiss is granted as to Counts I and IV of the
Amended Complaint, and as to that portion of Count V to the extend it alleges a
cause of action based upon fraud by Defendant;
2. Defendant's Motion to Dismiss is denied as to all remaining counts of
the Amended Complaint.
Counsel for Plaintiff will please prepare and submit an Order consistent
with the foregoing to the Court for signature.

;2/

~

Date: February __
""'__ , 2009
Michael R. Crabtree, District Judge
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CEI{TIFICATE OF SERVICE

The undersigned hereby certifies that on the ~nd day of \1arch. ~O()9. she caused a
true and correct copy of the foregoing \lEMOR"\NDl :\;1 DECISION DE\YI"i(J
'.10TION TO DISMISS to be sened upon the following persons in the tiJlhm ing

manner:

Defendant's (\lunsel
Kent D. Jensen
,\TTORNEY .\T I.A \V
P.O. Box 276
Burky. ID. 83318

( x ) First Class Mail
( ) f land Deliver
( ) Facsimile :f

Plaintiffs Counsel
Jeff Stoker
JEFF STOKER CIL\Rn:RED
P.O. Box 1597
T\\ in Falls. ID. X3303-1597

( x ) First Class -"!ail
( ) Hand Deli\\:r
( ) Facsimile :t

of '.!arch. 20()9
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JEFF STOKER
JEFF STOKER, CHARTERED
733 Addison Avenue
P.O. Box 1597
Twin Falls, ID 83303-1597
(208) 734-8452
ISB #1639
Attorney For:
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Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

* * *
TAPADEERA, LLC,

Case No. CV-2008-607

Plaintiff,
SECOND AMENDED COMPLAINT

v.
JAY F. AND THERESA KNOWLTON,
Defendants.

* * *
COMES NOW the plaintiff and for its cause of action
does allege as follows:
1. At all times material herein the defendants were
residents of the state of Idaho.
2. The real property, involved in this lawsuit, is
real property located in Minidoka County.
3. Plaintiff Tapadeera, LLC is an LLC organized, and
in good standing, in the state of Idaho.
4. Plaintiff Cary Hamilton is a member/owner of
Tapadeera, LLC and was involved in many of the incidents
hereinafter described in this complaint.
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5. On or about the 16th day of September, 2003, an
agreement was entered into between defendant Jay Knowlton
and Tapadeera, LLC wherein defendant Knowlton agreed to
purchase certain real property from plaintiff Tapadeera.
6. The legal description of the real property involved
in said purchase agreement is as set forth in the contract.
A copy of the contract is attached hereto as Exhibit A and
is incorporated herein by this reference.
7. Following the entry into the agreement the
defendant paid approximately $9,000 towards the purchase
price.
8. On or about April 16, 2004, the defendant Jay
Knowlton approached Cary Hamilton and requested a deed to
the real property.
9. To secure said deed said Jay Knowlton delivered to
said Cary Hamilton a check for $23,421.01 which check was
made payable to C & J Construction.
10.

Following the delivery of said check a warranty

Deed, signed by Jay Hamilton on behalf of Tapadeera, LLC,
was delivered by Cary Hamilton to Jay Knowlton transferring
the subject real property to defendants Jay and Theresa
Knowlton.

This deed was subsequently recorded of record in

Minidoka County.
11. At the time the check was delivered, and the
warranty Deed obtained, defendant Jay Knowlton intended to
stop payment on said check.
SECOND AMENDED COMPLAINT
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intent of inducing Cary Hamilton and Tapadeera, LLC into
providing defendant a Deed to the real property when
defendant had no intent of paying the money he represented
he would pay in order to obtain the Deed.
12. Plaintiff presented the check to the defendant's
bank but the defendants had stopped payment on the check
and the bank refused to honor the check all to plaintiff's
damage in the sum of $23,421.01 plus accrued interest.

As

per the terms of the contract the rate of interest would be
7% per annum.

The

interest that would be owed as of

August 20, 2008, at the contract rate would be the sum of
$7,123.84. Additional interest, at the contract rate,

of

$4,527.60 has accrued through and including March 31, 2010.
Interest continues to accrue at the per diem of $7.70 as
per the Idaho legal rate of interest, at the per diem rate
of $4.50 as per the contract.
13. Following defendants stopping payment on the check
the plaintiff made due demand upon the defendants for
payment of the amount owed.

However, said demands have

been ignored and or rejected.
14. Plaintiff has been required to secure an attorney
to prosecute this action and request an award of attorney
fees as per Idaho law and the Idaho Rules of Civil
Procedure.
COUNT I
15. Plaintiff incorporates the allegations contained
SECOND AMENDED COMPLAINT
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in paragraphs 1-14 as if set forth in full herein.
16. Under I.C. 45-801 the Sellers are entitled to a
vendor's lien against the subject real property which lien
is to secure the Sellers to the extent the amount owed for
the property has not been paid.
17. Plaintiff requests the right to foreclose this
lien against the subject real property.

It is requested

that the court enter an order directing that said property
be sold at a Sheriff's sale and that the proceeds be
applied to any judgment that may hereafter be awarded
against the defendants.
18. Plaintiff requests that any people holding any
interest in the real property have their rights determined
as part of this action.
COUNT II
19. Plaintiff real leges the allegations contained in
paragraphs 1-14 as if set forth in full herein.
20. Defendants conduct, and defendants failure to pay
the amount owed pursuant to the terms of the purchase
contract, constitute a breach of the contract and entitle
plaintiff to recover the damages hereinbefore alleged.
COUNT III
21. Plaintiff real leges the allegations contained in
paragraphs 1-14 as if set forth in full herein.
22. The defendants have claimed that certain problems
existed in the title and/or use of the real property.
SECOND AMENDED COMPLAINT
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the extent any such problems exist plaintiff requests that
the court declare the rights of the parties under the terms
of said agreement and/or based on the check that was
written.
COUNT IV
23. Plaintiff realleges the allegations contained in
paragraph 1-14 as if set forth in full herein.
24. The deed given to the defendants should be set
aside as and for the reason that it was fraudulently
obtained and the plaintiff, based on the defendant's
conduct and based on their breach of their payment
obligations, should be allowed to foreclose against the
real property hereinbefore described.
COUNT V
25. Plaintiff realleges the allegations contained in
paragraph 1-14 as if set forth in full herein.
26. In the alternative to the counts hereinbefore
alleged, and in the event there were any problems with the
title to, or the right of use, of the real property by the
defendants then the appropriate remedy should be a
rescission of the transaction.
COUNT VI
27. Plaintiff realleges the allegations contained in
paragraphs 1-14 of this complaint as if set forth in full
as part of this cause of action.

This Count VI is alleged

as an alternative remedy to the counts hereinbefore set
SECOND AMENDED COMPLAINT
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forth in this complaint.
28. At the time the trial was scheduled in this matter
the parties entered into an agreement in open court wherein
plaintiff would take the steps necessary to obtain a
subdivision of the property and the defendant would fully
cooperate in said endeavor.
29. It was also agreed that within 30 days of the time
the subdivision was obtained that defendant would then pay
the plaintiff the sum of $23,421.01.
30. The defendants unilaterally stopped the
application process for the subdivision and deprived
plaintiff of the ability to complete their obligation as
per the stipulation of the parties.
31. Defendant's conduct was a breach of the settlement
agreement and should entitle plaintiff to the damages
hereinbefore alleged.
Wherefore plaintiffs pray judgment against the
defendants, and each of them, as follows:
1. For damages in the sum of $23,421.01 plus interest;
2. For declaratory relief as set forth above;
3. That the Warranty Deed delivered to defendants be
set aside and nullified and that plaintiffs be allowed to
foreclose against the real property as set forth above;
4. That in the alternative that the transaction be
rescinded in accordance with Idaho law;
5. That in the alternative, the settlement

SECOND AMENDED COMPLAINT
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stipulation, entered into between the parties, be enforced
and/or that defendants be required to pay plaintiff the
$23,421.01 plus interest at the legal rate;
6.

For costs of suit and attorney fees;

7. For such other and further relief as the court
deems just.
DATED this

;Z~day

of April, 2010.

JEFF ST KE
Attorney for Plaintiff

SECOND AMENDED COMPLAINT
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CERTIFICATE OF SERVICE
I hereby certify that on the ;{ ~ day of April, 2010,
I had the foregoing served by depositing true copies
thereof in the method indicated below, and addressed to the
following:
Kent D. Jensen
P.O. Box 276
Burley, ID 83318

u.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Fax

..

JEFF STOKER
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CONTRACT

Agreement made chis 16th day of September, 2003, between
Knowlton, hereinafter Buyer, and Tapadeera L.L.C.,
reinafter Seller.
The parties to this agreement, in consideration of the
tual covenants and stipulations set out, agree as follows:
tal Purchase of $31,250.00, this purchase includes the water
ghts that goes with this specific property.
requi:.-~1

A $6,000.00

with a remaining balance of $25250.::>0. The

ers agree to pay $500.00 per month beginning October 1, 2003
d $500.00 per month on the first day of each month thereafter
til October 1, 2004, the remaining balance (principle and
terest) will be due and payable in full.

All

payments are

lied to intere&t first (bearing a rate of 7%) and then
If

tP~$

contract is paid off early, there

a prepayment penalty.

All monies paid as the

~ill

earn~st

not
money

payments, are none refundable to buyers if payments are not
id on due date, or within the 15 day grace period.

If

ontract becomes delinquent after the 15 day grace period, at
t time the contract becomes null and void.
d land are forfeited back to the Seller.

All improvements

See attached for

egal description.
SECTION I
INSTRUMENT AS ENTIR.E AGREBIdNT

This instrument contains the entire agreement between the

his contract sha.l.l be valid or binding; this contract may not
. e enlarged, modified, or altered except in writing, signed by

EXHIE I T
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I'

~Z\

'f

b ' th parties and endorsed on this agreement.
SECTION II
EFFECT OF AGREEMENT
This agreement shall inure to the benefit of and be binding
the heirs, executors, assignees, and successors of the
r

I spect~ve
.

.

part~es.

SECTION III
ARBITRATION AGREEMENT
If this Contract should go to default, dispute, controversy
o

action do hereby agree to resolve any dispute or controversy
ough arbitration.

Any matter in dispute, and which is not

ovided for in this Agreement, shall be submitted to
bitration by the parties in accordance with the ruleo then
taining of the American Arbitration Association, subject to
provisions of the Section 10.
IN WITNESS WHEREOF, the parties have executed this
reement on the day and year first above written.
y Knowlton

eresa Knowlton
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,.
both parties and e.x:.dorsed on thie agree.nwmt.
neTIOS II

Tbi~

agreem~t

shall inure to

on the heirs, execucore.

t~e

~seigneee,

bene:it of and be binding

an~

successors cf the

SJlCTIOlif III

this Contract should go to default, dispute, controversy

~f

r action do hereby agree to resolve any dispute or controversy

hrough

arbitra~ion.

Any matter in dispute, and which is not

Agreament, ahall
rbitration by the parties in

b~

ac~ordance

submitted to

with the ruleo then

btain1ng of the American Arbitraeion Association, subject to
he provisions of the Section 10.
IN WITNESS WHEREOF, the partiu have exeouted. eMs

on the: day a.tI.d year first

;{'

.

..-C6J;?

a.bo~

written.

Oq -;26 - 2dJ3

apadeer.ra. I..L.C.
/"
.c:-_

'.--

,,"~./

,-

Prea~d.ent
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PARCEL NO.1:
TOWNSHIP 10 SOUTH, RANGE 22 EAST OF THE BOISE MERIDIAN,
MINIDOKA COUNTY, IDAHO
Section 13:

Part of Lot 2 of Pheasant Acres Subdivision in the SWV,SWV4, more particularly
described as follows:
Beginning at the Southeast comer of the SWY.cSWY.c of said Section 13, marked by
a 5/8 inch rebar; Thence North 89°34'22" West (North 89°40' West rec.)
along the South line of the SWY.cSWY.c for a distance of 487.51 feet to a
point which shall be the Point of Beginning;
Thence North 89°34'22" West (North 89°40' West rec.) continuing along said line
for a distance of 183.87 feet;
Thence North 00°02'16" East (North 00°0 I' West rec.) for a distance of 41. 76 feet
(42 feet rec.) to the centerline of the Minidoka Irrigation District lateral
1820;Thence along said centerline for the following courses and distances:
Thence North 54°34'55" West (North 54°45'Westrec.) for a distance of 197.53 feet
(197.5 feet rec.);
Thence North 57°20'52" West (North 57°31' West, rec.) for a distance of 200.01
feet (200 feet ree.);
Thence North 48°3 1'53" West (North 48°42'West, rec.) fora distanceof11.01 feet;
Thence leaving said centerline North 00°02'16" East (North 00°01' West, rec.) for
a distance of 12.18 feet to a Yl inch rebar;
Thence North 00°02'16" East (North 00°0 l' West ree.) for a distance of 43 9.04 feet
to a 3/8 inch rebar;
Thence North 00°02'16" East (North OOoOl'West, ree.) for a distance of 42.62 feet
to a 5/8 inch rebar;
Thence North 00°02'16" East (North 00°01 f West, rec.) for a distance of34.78 feet
to the North toe of slope of Minidoka Irrigation District lateral 1817;
Thence along said North toe of slope for the following courses and distances:
Thence South 88°18'20" East (South 88°42' East, ree.) for a distance of339.23 feet
(339.50 feet tee.);
Thence South 86°46'20" East (South 87° 10' East, rec.) for a distance of 181.1 0 feet;
Thence leaving said toe of slope South 00°05'22" East for a distance of 41.73 feet
to a 518 inch rebar:
Thence South 00°05'22" East for a distance of 688.96 feet to a 5/8 inch rebar;
Thence South 00°05'2211 East for a distance of 50.52 feet to the Point of Beginning.

-Continued-
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SA VE AND EXCEPTING the following described tract:
Beginning at the Southeast comer of the SWl;4SW II4 of said Section 13, said
comer marked by a 5/8 inch rebar; thence North 89°34'22" West (North
89°40' West rec.) along the South line of the SWY4SWY4 for a distance of
487.51 feet to a point which shall be the Point of Beginning;
Thence North 89°34'22" West (North 89°40' West rec.) continuing along said
.
line for a distance of 183.87 feet;
Thence North 00°02' 16" East (North 00°01 1 West rec.) for a distance of 41. 76
feet (42 feet rec.) to the centerline of the Minidoka Irrigation District
lateral 1820;
Thence North 00°06'06" West for a distance of 9.59 feet to a Y2 inch rebar;
Thence North 00°06'06'1 West for a distance of 422.45 feet to a Y2 inch rebar;
Thence South 89°34'22" East for a distance of 183.87 feet to a Y2 inch rebar;
Thence South 000 05 122" East for Ii distance of 423.29 feet to a 5/8 inch rebar;
Thence South 00 0 05'22" East foc'il distance of 50.52 feet to the Point of
Beginning.

Also known as part of Lot 2 of Pheasant Acres Subdivision, Minidoka County, Idaho;
according to the official plat thereo4 now on file in the office of the County Recorder,
Minidoka County, Idaho, tecorded July 25, 2001 as Instrument No. 454374, Minidoka
County records.

-Continued-
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PARCEL NO.2:
Access easement for ingress and egress for the benefit of Parcel No.1, as created by Warranty Deed from
Jarrod S. Hunt, also known as larrodHunt and Karen H. Hunt, also Imown as Karen Hunt, husband and wife
to Cary B. Hamilton, a married man contracting with his sole and separate property, dated October 26, 1999
and recorded October 28, 1999 as Instrument No. 444504, records of Minidoka County, Idaho, over the
following described land:

TOWNSHIP 10 SOUTH, R.AJ.'\fGE 22 EAST OF THE BOISE MERlDIAN,
MINIDOKA COUNTY, IDAHO
Section 13:

Part of Lot 1 of Pheasant Acres Subdivision in the SW'I4SW'I4, more particularly
described as follows:
Beginning at the Southeast comer of the SWv..SWv.. marked by a 5/8 ineh rebar;
Thence North 89°34'22" West (North 89°40' West, ree.) along the South
line of the SWY.SWy. for a distance of 209.50 feet to the Point of
Beginning.
Thence North 89°34'22" West (North 89°40' West rec.) continuing along said
line for a distance of20.00 feet;
Thence North 00°25'38" East for a distance of 38.99 feet;
.
Thence North 66°15'00 11 West for a distance of 26.42 feet;
Thence North 89°18'43" West for a distance of234.21 feet to a Yl inch rebar on
the lot line common to Lot 1 and Lot 2 of Pheasant Acres Subdivision;
Thence North 00°05'22" West along the lot line common to Lots 1 and 2 for a
distance of 20.00 feet;
Thence South 89°18'43" East for a distance of238.56 feet;
Thence South 66°15'00" East for a distance of 43.65 feet;
Thence South 00°25'38" West for a distance of 52.15 feet to the Point of
Beginning.
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DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

* * *
TAPADEERA, LLC AND CARY
HAMILTON dba C&J CONST.,

Case No. CV-2008-607

Plaintiffs,
ORDER IN RE: PLAINTIFF'S
MOTION REQUESTING ORDER
OF FORECLOSURE

v.
JAY F. AND THERESA KNOWLTON,
Defendants.

* * *
Plaintiff's Motion Requesting Order of Foreclosure
came on for hearing before the above entitled court on
Tuesday, March 31, 2010.

The court, after being advised in

the law and the premises, hereby denies plaintiff's motion.
However, the court will allow plaintiff to renew this
motion with a summary judgment procedure following the
filing of plaintiff's Second Amended Complaint.
It is HEREBY ORDERED that plaintiff's Second Amended
Complaint be filed in this matter.
DATED this

ORDER

~

day of A ril, 2010.

-1-
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NOTICE OF FILING AND MAILING ORDER OR JUDGMENT
Notice is hereby given that, pursuant to Rule 77(d) of
the Idaho Rules of Civil Procedure the foregoing
Order/Judgment was filed on the ~ day of April, 2010,
and mailed on the
5~ day of April, 2010, to the
following:
JEFF STOKER, CHARTERED
P.O. Box 1597
Twin Falls, ID 83303-1597
Kent D. Jensen
P.O. Box 276
Burley, ID 83318

DUANE SMITH, CLERK

~~()

Deputy Clerk

ORDER
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CASE #~
1

2

3

Kent D. Jensen 4424
2042 Overland Ave.
P.O. Box 276
Burley, Idaho 83318
Telephone: 208-878-3366

lOIO APR 21 AM 10:
DUAff:. ,

~7DE.tU~

Fax: 208-878-3368
4

Attorney for Defendants

5

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

6

OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF MINIDOKA

7

8
9

10
11

TAPADEERA, LLC AND CARY HAMILTON ase No.: CV 2008-607
DBA C&J CONST.,
Plaintiff,
ANSWER TO SECOND AMENDED
OMPLAINT

vs.
JAY F. AND THERESA KNOWLTON,
DEFENDANTS

12

13
14

COME NOW, Defendants and for their answer to the Plaintiff's Second Amended
Complaint state as follows:

15

Defendants admit the allegations contained in paragraphs 1,2,5, 7, 8, 9, 10,28, and 29.

16

The Defendants deny the allegations contained in paragraphs 3, 4, 6, 11, 12, l3, 14, 15,

17
18
19

20

16,17,18,19,20,21,22,23,24,25,26,27,30, and 31.
In this answer Defendants further reallege all defenses raised in their original answer to

~
Dated thi~y of April, 2010

this case

21
22

23
24

25

SCA'lJ~ 0
ANSWER TO SECOND AMENDED COMPLAINT - 1

1

CERT!1lCATE OF SERVICE

2

y of April 2010, I served the foregoing document
I hereby certify the on this
upon the attorney for Plaintiffs by depositing a copy thereof in the United States, prepaid mail to
the following address:

3
4

5

.9t2-.'r1a

Jeff Stoker, Chartered
PO Box 1597
Twin Falls, ID 83303-1597

6
7
8
9
10

11
12

13
14

15
16

17
18
19

20
21
22
23
24
25

ANSWER TO SECOND AMENDED COMPLAINT - 2
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF MINIDOKA

TAPADEERA, LLC,

The Plaintiff,

v.
JA Y F. AND THERESA KNOWLTON

The Defendants.

)
)
)
)

)
)
)
)
)
)
)

Case No. CV -2008-607

)
)

MEMORANDUM DECISION ON PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT

C;CANNEO
Memorandum Decision on Plaintiffs Motion for Summary Judgment

.
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On September 27, 2010, the court heard Tapadeera, LLC's Motion for Summary
Judgment. Tapadeera, LLC (hereinafter "the plaintiff') was represented at the hearing by
Jeff Stoker. Jay and Theresa Knowlton (hereinafter "the defendants") were represented
by Kent Jensen. This court, having reviewed the memoranda and affidavits of the parties,
finds and orders as follows:
I. BACKGROUND

This suit arose out of a sale of real property in Minidoka County by the plaintiff to
the defendants. The matter was scheduled for a three-day trial beginning on September 9,
2009. On that date, the parties came to court and placed on the record a settlement
agreement, the terms of which were that agents of the plaintiff were to prepare a
subdivision application, obtain and bear the cost of obtaining the necessary attachments
and documents from the surveyors, and submit the documentation to the relevant
authorities in Minidoka County. The defendants agreed to sign the documentation
necessary for the subdivision application, appear at any hearings before the county
commissioners or the planning and zoning commission, and otherwise support and
cooperate with the plaintiff's efforts to get the subdivision approved. Once the plaintiff
secured approval of the subdivision, the defendants agreed to pay the plaintiff $23,42 1.00
within thirty days in settlement of the plaintiff's claims. Each party was to bear its own
costs and fees in the settlement of the action.
Subsequently, the plaintiff prepared the application, obtained the necessary
signatures from the defendants, and submitted the application to Minidoka County. A
hearing was held before the planning and zoning commission at which the subdivision
application received preliminary approval. On February 22,2010, the defendants sent a
letter to Minidoka County Planning and Zoning and County Commissioners withdrawing
Memorandum Decision on Plaintiffs Motion for Summary Judgment
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their consent to the subdivision application. Since the defendants were the record owners
of the property in question, the plaintiff and Minidoka County were prevented from
taking any further steps toward proper subdivision of the property.
On March 3, 2010, the plaintiff filed a motion requesting an order of foreclosure
to enforce the settlement agreement, which was heard on March 30, 2010. The court
granted leave for the plaintiff to amend its complaint to allege a cause of action for
breach of contract and denied the motion without prejudice with leave to renew its
motion using summary judgment procedure, as that procedure is the favored mechanism
to enforce settlement agreements.
Following that amendment of the complaint, the plaintiff moved for summary
judgment on the settlement agreement on July 8, 2010. The plaintiff argued that it had
performed as required and would have fully performed the settlement agreement, but was
prevented from performance by the defendants' actions. The defendants responded that
the plaintiff breached the settlement agreement, since the plaintiff did not give the
defendants notice of the hearing and since the placement of the easements in the
subdivision application was not acceptable to the defendants.
This court heard argument on the plaintiff's motion on September 27,2010. At
the hearing, the parties agreed that they had entered into a valid settlement agreement but
disputed whether there were genuine issues of material fact concerning the alleged breach
of that agreement. The court now addresses the substance of the motion.

II. DISCUSSION
A. LEGAL STANDARD
Summary judgment is proper "if the pleadings, depositions, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any
Memorandum Decision on Plaintiffs Motion for Summary Judgment
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material fact and that the moving party is entitled to judgment as a matter of law."
I.R.C.P.56(c). The court must liberally construe all disputed facts and draw all
reasonable inferences and conclusions supported by the record in favor of the nonmoving party. Porter v. Bassett, 146 Idaho 399, 403,195 P.3d 1212, 1216 (2008). If
reasonable persons could reach differing conclusions or draw conflicting inferences from
the evidence presented, summary judgment should be denied. McPheters v. Maile. 138
Idaho 391,394,64 P.3d 317,320 (2003). The burden is on the movant to show that
summary judgment should be granted. Porter, 146 Idaho at 403. Only if there is no
genuine issue of material fact after the affidavits, pleadings, and depositions have been
construed in the light most favorable to the non-moving party should summary judgment
be awarded. Loomis v. City of Hailey, 119 Idaho 434,807 P.2d 1272 (1991).
B. ANALYSIS
As a preliminary matter, this court notes that "[ s]tipulations for the settlement of
litigation are regarded with favor by the courts and will be enforced unless good cause to
the contrary is shown." Conley v. Whittlesey, 126 Idaho 630, 634, 888 P.2d 804, 808 CCt.
App. 1995)(quoting Kershaw v. Pierce Cattle Co., 87 Idaho 323,328,393 P.2d 31,34
(1964»). An agreement entered into in good faith to settle adverse claims is binding on
the parties and enforceable at law or in equity in the absence of fraud, duress, or undue
influence. Lawrence v. Hutchinson, 146 Idaho 892, 898, 204 P.3d 532, 538 (Ct. App.
2009). Settlement agreements are governed by the same rules and principles that are
applicable to contracts generally. Id
The existence of a valid contract does not alone entitle the plaintiff to the
defendants' performance; in addition, any conditions precedent to the defendants'
performance under the agreement must be satisfied. Afecham v. Nelson, 92 Idaho 783,
Memorandum Decision on Plaintiffs Motion for Summary Judgment
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787,451 P.2d 529, 533 (1969). When there is a failure of a condition precedent through
no fault of the parties, no liability or duty to perform arises under the contract. Steiner v.

Ziegler Tamura Ltd, Co., 138 Idaho 238, 242, 61 P.3d 595,599 (2002).
A contracting party has a duty cooperate and not hinder the performance of the
other party. Sullivan v. Bullock, 124 Idaho 738, 741-42,864 P.2d 184, 187-88 (Ct. App.
1993). This duty generally requires a contracting party to allow the other party
opportunity to cure minor defects in performance. See Ervin Constr. Co. v. Van Orden,
125 Idaho 695, 874 P.2d 506 (1993). "The doctrine of prevention of performance excuses
a party from fulfilling his contractual obligations when the party to whom the obligation
is owed unlawfully prevents the first party from tendering performance." Ferguson v.
City of Orofino, 131 Idaho 190, 193, 953 P.2d 630, 633 (Ct. App. 1998). The party
whose performance has been prevented is entitled to damages for the benefit of the
bargain that would have been earned through full performance. Id Finally, a party's
own material breach of the agreement denies her the right to declare a forfeiture of the
contract. Huggins v. Green Top Dairy Farms, 75 Idaho 436, 448, 273 P.2d 399, 406
(1954).
The parties agreed during the September 27, 2010 hearing that there is a valid and
binding settlement agreement in this case. The dispute concerns whether the defendants'
duty to pay has matured. The settlement agreement announced in open court on
September 9, 2009 provided that "if the County approves the division so that the
Knowltons will have the division of the six and the two acres, that within 30 days of the
time the County approves that then the $23,421 will be paid by the Knowltons." Hearing
Transcript at pg. 3-4, Affidavit of Jeff Stoker in Support of Motion for Entry of
Foreclosure Order. This language makes defendants' obligation to pay conditional on the
Memorandum Decision on Plaintiffs Motion for Summary Judgment
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subdivision of the property. Whether this condition has been satisfied, then, determines
whether the defendants are obligated to pay $23,421 under the agreement.
Here, the condition precedent to defendants' performance has not been satisfied,
since the proposed subdivision never occurred. However, this failure of the condition
precedent does not excuse the defendants' performance, since the defendants' actions
prevented the occurrence of the condition. See Steiner, 138 Idaho at 242. The plaintiff
was not able to substantially perform its contractual duties in pursuit of the proposed
subdivision because of the February 22,2010 letter terminating its authority to act on the
defendants' behalf in subdividing the property. See Letter from Paul Aston, Stoker
Affidavit #3 in Support of Motion for Summary Judgment; see also Letter from
Knowltons to Minidoka County, Stoker Affidavit #3 in Support of Motion for Summary
Judgment.
The defendants claim that their performance was not due and they had the right to
prevent any further performance by the plaintiff because the plaintiff materially breached
the agreement in not providing the defendants with notice of the hearing before the
planning and zoning commission. They reason that the plaintiff'S alleged failure to give
notice breached the agreement since the defendants were required to support the
plaintiff's efforts "in the sense of appearing at any hearings that might be necessary in
front of the County commissioners or the zoning commission." Response to Motion for
Summary Judgment at pg. 6 (quoting Hearing Transcript at pg. 3); see also Affidavit of
Jay Knowlton at pg. 2. The defendants further reasoned that the lack of notice as
prescribed by Minidoka County Subdivision Ordinance 3-3G caused any action taken by
the planning and zoning commission at the hearing to be invalid. Finally, the defendants
asserted that the plaintiff was in breach in that the plaintiff's placement of the easements

Memorandum Decision on Plaintiffs Motion for Summary Judgment

7'G

in the subdivision application was not acceptable to them. Response to Motion for
Summary Judgment at pg. 3; see also Affidavit of Jay Knowlton at pg. 2.

1. Lack of Notice
There is an issue of fact with regard to whether the defendants received notice of
the hearing before the planning and zoning commission. However, this is not a genuine
issue of material fact for purposes of the plaintiff s motion.
That the lack of notice prevented the defendants from attending the hearings as
required by the settlement agreement does not create a genuine issue of material fact as to
whether the plaintiff materially breached the agreement. Construing the evidence in the
light most favorable to the defendants, the alleged failure of the plaintiff to provide the
defendant with notice does not constitute a breach that "touch[ ed] on the fundamental
purpose of the contract and defeat[ed] the object of the parties entering into the contract,"
since the fundamental purpose of the agreement was to successfully subdivide the
property. See Ujdur v. Thompson. 126 Idaho 6, 9, 878 P.2d 180, 183 (Ct. App. 1994). At
most, this alleged breach of contractual duty prevented the defendants from performing
as required; it would not cause further performance by the defendants to be excused or
justify their prevention of further performance by the plaintiff. There is no evidence that
the plaintiff could not have cured any defect in its performance and there is ample
evidence that the defendants prevented any attempt to cure any defects.
That any action taken by the planning and zoning commission may be invalidated
by the lack of notice does not create a genuine issue of material fact as to whether the
plaintiff materially breached the agreement. A breach resulting in a lack of validity of the
actions of the planning and zoning commission would be material in that it would defeat
the purpose of the parties in entering into the agreement: successfully subdividing the
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property. However, the settlement agreement did not provide that time was of the
essence with regard to the subdivision application. Further, the defendants have provided
no evidence that any such breach could not have been cured in the future by conducting a
further hearing. See Goodman v. Lathrop, 143 Idaho 622, 627,151 P.3d 818, 823
(2007)(indicating that a party may not claim a forfeiture of the settlement agreement
where conditions to the settlement agreement may be met in the future). Importantly, it
was the defendants' course of action that denied the plaintiff an opportunity to cure any
defect in its performance and defeated the purpose of the parties.

2. Misplacement of Easements
The agreement did not provide that the satisfactory placement of the easements is
a condition precedent to the defendants' performance nor did it provide any specific
standards for evaluating whether the placement was satisfactory. The settlement
agreement was silent on the issue of easements. See Hearing Transcript, Affidavit of Jeff
Stoker in Support of Motion for Entry of Foreclosure Order. However, it can be implied
that the subdivision plans had to be reasonably workable and effectuate defendants'
reasonable expectations under the settlement agreement. The only standard for
evaluating plaintiff's performance expressed in the settlement agreement was that Mr.
Knowlton would be satisfied "[a]s long as I have two separate parcels with separate
houses capable of being sold to separate people." Hearing Transcript at pg. 5, Affidavit of
Jeff Stoker in Support of Motion for Entry of Foreclosure Order.
The defendants have presented no evidence that the plaintiff's placement of the
easements would have prevented the property from being subdivided into two parcels
capable of being sold to two separate people. There is also no evidence that the
subdivision plans as submitted by the plaintiff to the planning and zoning commission
Memorandum Decision on Plaintiff's Motion for Summary Judgment

were unreasonable or unworkable. In this case, there is insufficient evidence to establish
a genuine issue of material fact with regard to whether the subdivision plans were
unreasonable or whether the plaintiff materially breached the agreement in its placement
of the easements. Of utmost importance is the fact that the defendants' course of action
wrongfully denied the plaintiff an opportunity to cure any potential defect in its
performance.
3. Prevention of Performance

The plaintiff was in the course of substantially performing under the settlement
agreement until the defendants terminated its authority to act on their behalf in
subdividing the property. All of the issues complained of by the defendants were curable
if they reasonably assisted in the process and cooperated. The plaintiff sent letters
attempting to resolve the defendants' concerns and resume the subdivision process, but
the defendants refused to cooperate. See Letter from Jeff Stoker to Kent Jensen, Stoker
Affidavit #3 in Support of Motion for Summary Judgment.
The defendants acted unlawfully in preventing the plaintiff s performance under
the contract. The settlement agreement expressly provided that the defendants cooperate
and support the plaintiffs efforts to subdivide the property. Hearing Transcript at pg. 3,
Affidavit of Jeff Stoker in Support of Motion for Entry of Foreclosure Order. In
withdrawing their consent, the defendants breached their contractual duty. Since the
defendants' breach eviscerated the settlement agreement, this was a material breach of
the contract. The defendants' actions also caused the non-occurrence of the condition
precedent to their performance. Since the defendants' breach was the cause of the
plaintiff s lack of substantial performance and denied them the opportunity to cure any
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potential defects, the doctrine of prevention of performance excuses the plaintiff s nonperformance and allows the plaintiff to recover the full contract price.

III. CONCLUSION
The plaintiff is entitled to summary judgment under Rule 56 of the Idaho Rules of
Civil Procedure on the settlement agreement, as there are no genuine issues of material
fact concerning the defendants' breach of the agreement and wrongful prevention of the
plaintiffs performance under the agreement. Judgment will enter for $23,421.00.
However, any action to foreclose may not begin until a period of 30 days has elapsed
from the date of entry of judgment, as the defendants bargained for a 30 day period to pay
in the settlement agreement.

Dated:

Signed: -~~'-'-L.-+--'<--~"::-'---¥ii~""-1JL-'~
Jona
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CERTIFICATE OF SERVICE
I, Santos Garza, Deputy Clerk for the County of Minidoka, do hereby certify that
i.s day of OC.+v12eL
,2010, I filed the original and caused to be
on the
served a true and correct copy of the above and foregoing document: MEMORANDUM
DECISION ON PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT, to each of the
persons as listed below:
Kent Jensen
Kent D. Jensen Law Office
2042 Overland Ave.
P.O. Box 276
Burley, ID 83318

__ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
__ Overnight Mail
~ Via Facsimile CI. 7 r - 3 30

Jeff Stoker
Jeff Stoker, Chartered
P.O. Box 1597
T-w1n Falls, ID 83303-1597

_ _ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Via Facsimile 1"3 3 ,>-~'jy

CLERK OF THE DISTRICT COURT

BY:~6
>~

Deputy Clerk
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JEFF STOKER
JEFF STOKER, CHARTERED
733 Addison Avenue
P.O. Box 1597
Twin Falls, ID 83303-1597
(208) 734-8452
(208) 733-5684 (fax)
ISB #1639
Attorney For:
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Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO,

IN AND FOR THE COUNTY OF MINIDOKA

* * *
TAPADEERA, LLC,

Case No. CV-2008-607

Plaintiff,
v.

MEMORANDUM OF COSTS
AND DISBURSEMENTS

JAY F. AND THERESA KNOWLTON,

Defendants.

* * *
STATE OF IDAHO
County of Twin Falls

)
)ss.
)

The undersigned, being first duly sworn upon oath,
deposes and says:
I am the attorney for the prevailing party in this
action, and as such am as well or better informed as to the
costs incurred by said party.

To the best of your

affiant's knowledge and belief the following costs and
disbursements are correct and are in compliance with IRCP
54 and have been necessarily incurred by said party:
MEMORANDUM OF COSTS
AND DISBURSEMENTS

1-

t'lED

Filing Fee
Service Fee
Recording Fees, Lis Pendens, Lien
Knowlton Deposition
Depositions(Theresa & Cary Hamilton)
Transcript of settlement hearing
Expert Witness cost(Randy Severe)
Deposition(Bill Thompson)
TOTAL:

88.00
60.00
15.00
171.89
723.95
30.00
875.00
166.16

$2,130.00

Plaintiff also requests attorney fees in the amount of
$20,566.00 based on the affidavit filed herewith.
DATED This

~1

day of October, 2010.

~r-,~

~-----~JEFF STOKER

SUBSCRIBED AND SWORN To before me this
October, 2010.

eX/

day of

Notary
ic
daho
Residence:
Twin Falls
Commission Expires :_a~l~_

MEMORANDUM OF COSTS
AND DISBURSEMENTS

~2-

79

.,
CERTIFICATE OF SERVICE
I hereby certify that on the d.. / day of October, 2010,
I had the foregoing served by depositing true copies thereof
in the method indicated below,
and addressed to the
following:
Kent Jensen
P.O. Box 276
Burley, ID 83318

~ U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Fax

JEFF STOKER

MEMORANDUM OF COSTS
AND DISBURSEMENTS
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JEFF STOKER
JEFF STOKER, CHARTERED
733 Addison Avenue
P.O. Box 1597
Twin Falls, ID 83303-1597
(208) 734-8452
(208) 733-5684 (fax)
ISB #1639
Attorney For:

Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

* * *
TAPADEERA, LLC,

Case No. CV-2008 607

Plaintiff,
AFFIDAVIT OF JEFF STOKER
IN SUPPORT OF THE
MEMORANDUM OF COSTS AND
ATTORNEY FEES

v.

JAY F. AND THERESA KNOWLTON,
Defendants.

* * *
STATE OF IDAHO
ss.
County of Twin Falls
JEFF STOKER, being first duly sworn on oath, deposes and
says:
1.

That he is the attorney for the plaintiff in the

above-entitled matter;
2.

That affiant has devoted time to this case which

took away his ability to spend that time working on cases
that would return to him an hourly rate of $200.00 per hour
which is affiant's billing rate;
3.

That the attached documents represent the time spent

AFFIDAVIT OF JEFF STOKER

-1

SCMtNED

in working on this case and that the rate of $200.00 per hour
is reasonable for the services performed;
4.

That attorney's fees are awardable in that plaintiff

is the prevailing party.
12-120.

The

first

Fees are recoverable based on I.C.

justification is

that

the

transaction

involved constitutes a "commercial transaction."
5.

That the attorney's fees of $20,566 were calculated

on the basis of an hourly rate multiplied by the number of
hours spent as recorded by affiant and that the hourly rate
established reflects the time and labor required, the skill
requisite to perform the legal services, the experience and
ability of affiant in the particular field of law,

and the

prevailing charges for like work.
6.

That

in addition costs are requested as per the

memorandum of costs and disbursements.
7. Reference is made to the transcript of the settlement
terms, page 5, lines 18-24 wherein it was acknowledged that
each party was going to bear their own costs and fees "if the
matter's resolved."

The matter was not resolved as defendant

breached his agreement. Plaintiff's position is that this put
the attorney fees back on the table and the prevailing party
is, consequently, entitled to attorney fees and costs.
DATED This

;<)

day of October, 2010.
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SUBSCRIBED AND SWORN To before me this

ell

day of

October, 2010.

Notary P
Residence:
Commission Expires:

CERTIFICATE OF SERVICE

a

J day of October, 2010,
I hereby certify that on the
I had the foregoing served by depositing true copies thereof
in the method indicated below, and addressed to the
following:
Kent D. Jensen
P.O. Box 276
Burley, ID 83318

U.S. Mail, Postage ?repa d
Hand Delivered
Overnight Mail
Fax

JEFF ~OKER
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JEFF STOYER, CHARTERED
733 ADDISON l\'fDJUE
P.O.

BOX 1597

"-:>19;P.
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Page:
TAPADEERA, LLC
ACCOUNT NO:
JAY

&

THERESA

860-081100;'-:

I<"~1\lOWLTON

HOURS
Ol/27/09

Review of Brief

.20

02/23/09

Dictation

.20

Court Appearance

2.50

Preparation and Telephone Conferences

.20

Conference with Randy

.20

08/10/09

Preparation and Telephone Conferences

.40

08/12/09

Preparation and Telephone Conferences

1. 00

08/14/09

Preparation and Telephone Conferences

1. 00

Conference and Preparation

1. 00

08/15/09

Preparation of Brief

3.00

08/17/09

Investigation

2.00

Preparation of Brief

1.50

Research and Preparation

1. 00

07/10/09

08/24/09

Preparation and Telephone Conferences

.40

08/25/09

Preparation

.60

08/26/09

Preparation

.50

Preparation of Outline

.40

08/27/09

Preparation

.50

08/28/09

Preparation

.50

09/01/09

2

10/19/~O

Preparation and Depositions and Travel

4.00

Preparation and Telephone Conferences

l.OO

Travel, Depositions and Preparation
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Page: 3
10/19/10
860 081100H

TAPADEERA, LLC
ACCOUNT NO:
JAY & THERESA KNOWLTON

HOURS
09/05/09

Trial Preparation

5.50

09/06/09

Trial Preparation

6.00

09/08/09

Trial Preparation

2.00

Trial Preparation and Conference

9.00

09/09/09

Trial and Preparation

5.00

01/11/10

Telephone Conference with Court

02/18/10

Zoning Hearing

02/23/10

Telephone Conferences

02/25/10

Preparation of Motion and Support Documents

03/05/10

Preparation

03/30/10

Court Appearance

3.50

04/01/10

Preparation of Amended Complaint

1.

04/02/10

Preparation

04/22/10

Preparation

04/26/10

Review of File

.50

04/27/10

Preparation

.40

04/28/10

Preparation

.40

05/12/10

Preparation

1.

06/16/10

Deposition, Travel and Preparatlon

3.00

07/05/10

Dictation and Preparation of Motion

07/12/10

Preparation of Brief

07/13/10

Preparation of Affidavit and Review

.50

Preparation

• .:1 0

.30
2.50

.30
1. 50

.30

00

.30
1.

00

00

.50

5.00
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Page: 4
TAPADEERA, LLC
ACCOUNT NO:

lO/19/l0
860-081l00H

JAY & THERESA KNOWLTON

HOURS
07/26/10

Review of Brief

07/29/10

Preparation of Reply Brief

.30
2.00

Preparation of Affidavit and Review of Brief

.50

07/30/10

Preparation

.30

08/03/10

Preparation of Affidavit

.50

09/27/10

Preparation and Travel and Court Appearance

10/01/10

Telephone Conference and Preparation

10/04/10

Preparation and Review of FIles, Preparation of
Pretrial Statement

1. 50

Preparation of Exhibits

1. 00

3.00
.30

10/05/10

Telephone Conferences and Preparation

10/08/10

Conference with Cary

1. 50

10/14/10

Deposition

2.90

.60

FOR CURRENT SERVICES RENDERED
102.83 20566.00
08/12/08
08/14/08
08/26/08
08/26/08
10/08/08
10/22/08
11/04/08
11/13/08
02/23/09
07/10/09
07/23/09
08/14/09
08/17/09
08/17/09
08/17/09
08/18/09

Clerk of Court
Recording Fee - Minidoka County Recorder
Process Server - Minidoka County Sheriff
Process Server - Minidoka County Sheriff
Mileage
Deposition - M&M Court Reporting
Fax
Fax
Mileage
Mileage to Pocatello
Fax
Fax
Fax
Mileage to Rupert
Preparation, Telephone Conference and Research
Fax

88.00
15.00
40.00
20.00
45.45
171.89
9.00
lO.OO
121.20
15.00
3.00
1. 00
45.4
...,

",",.

f'

v

3.00
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TAPADEERA, LLC
ACCOUNT NO:

Page: 5
10/19/10
860-081100H

JAY & THERESA KNOWLTON

08/19/09
08/28/09
08/31/09
08/31/09
09/01/09
09/04/09
09/04/09
09/08/09
09/09/09
09/10/09
09/14/09
09/15/09
09/22/09
02/18/10
02/23/10
02/25/10
03/05/10
03/09/10
03/30/10
05/13/10
06/16/10
06/22/10
09/27/10
10/14/10
10/15/10

Fax
Mileage to Burley
Fax
Fax
Mileage to Burley
Deposition - M&M Court Reporting
Deposition - M&M Court Reporting
Mileage to Pocatello
Mileage to Rupert
Deposition - M&M Court Reporting
Parsons, Smith & Stone - Copies
K. Randy Severe
Fax
Mileage
Fax
Fax
Fax
Miscellaneous - Transcript
Mileage to Rupert
Fax
Mileage to Burley
Deposition - M&M Court Reporting
Mileage to Rupert
Mileage to Rupert
Process Server - Minidoka County Sheriff

3.

5.00

5.00
50.50

174.25
423.25
126.25
45.45
126.45
20.00
875.00
3.00
50.50
2.00
15.00
2.00
30.00
50.50
5.00
45.45
166.18
45.45
45.45
40.4

TOTAL COSTS
TOTAL CURRENT WORK
09/10/08
11/11/08
12/09/08

0

50 50

3046.11
23612.11

Payment from Trust Account.
Payment from Trust Account.
Payment from Trust Account.

-523.00
-897.34
1079.66

TOTAL PAYMENTS

2500.00

BALANCE DUE

$21,112.1l

==

ANY UNPAID ACCOlmT OVER 60 DAYS WILL BEAR INTEREST
AT THE RATE OF 1.5% PER MONTH.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF MINIDOKA
)
)
)

TAP ADEERA, LLC,

The Plaintiff,

v.
JA Y F. AND THERESA KNOWLTON
The Defendants.

)
)
)
)
)
)
)
)

Case No. CV-2008-607

)

)

JUDGMENT

On September 27,2010, the court heard Tapadeera, LLC's Motion for Summary
Judgment. Tapadeera, LLC (hereinafter "the plaintiff") was represented at the hearing by

JUDGMENT
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Jeff Stoker. Jay and Theresa Knowlton (hereinafter "the defendants") were represented
by Kent Jensen. This court, having granted a motion for summary judgment disposing of
all claims of all parties in favor of the plaintiff, renders the following judgment:

IT IS HEREBY ORDERED ADJUDGED AND DECREED:

1.

That judgment is hereby entered against the defendants, and each of them, in the
sum of$23,421.00;

2.

That the defendants will have thirty (30) days from the date of entry of this
judgment to pay to the plaintiff the sum of $23,421.00, before any foreclosure
may take place; if said amount is not paid on or before said date, plaintiff will be
entitled to foreclose this judgment against the real property which is the subject of
this action.

Dated:

/fJb.71Io

Signed: --'7cp-liC..=:.IC"'--fj=-~---l~£.ft~~
Jonat

JUDGMENT
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CERTIFICATE OF SERVICE
I, S~s Garza, Deputy Clerk for the County of Minidoka, .d~ hereby certify that
on the 02\
day of <OCk>~
,2010, I filed the ongmal and caused to be
served a true and correct copy of the above and foregoing document: JUDGMENT, to
each of the persons as listed below:
Kent Jensen
Kent D. Jensen Law Office
2042 Overland Ave.
P.O. Box 276
Burley, ID 83318

......- U.S. Mail, Postage Prepaid
__ Hand Delivery
__ Overnight Mail
Via Facsimile

Jeff Stoker
Jeff Stoker, Chartered
P.O. Box 1597
Twin Falls, ID 83303-1597

~U.S. Mail, Postage Prepaid
__ Hand Delivery
__ Overnight Mail
Via Facsimile

CLERK. OF THE DISTRICT COURT

BY.)~~{r
Deputy Clerk

JUDGMENT

.~

1

'f.

1

2
3

4

Kent D. Jensen 4424
2042 Overland Ave.
P.O. Box 276
Burley, Idaho 83318
Telephone: 208-878-3366
Fax: 208-878-3368
Attorney for Defendants
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRlCT

6

OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF MINIDOKA

7
8
9
10

TAPADEERA, LLC AND CARY HAMIL TON
DBA C&J CONST.,
Plaintiff,

No.: CV 2008-607

OBJECTION TO ATIORNEY FEES AND

vs.
JAY F. AND rnERESA KNOWLTON,

OSTS

DEFENDANT

11
12

COME NOW, the Defendants, by and through their attorney of record, and pursuant to Idaho

13

Rule CIVIL procedure 54 (d) (6) objects to the Plaintiffs request for attorney fees and costs in

14

this matter. The defendants object because the attorney fees are excessive, for a case which did

15

not present a novel question oflaw, nor did it present any other unusual aspects of the law which

16

have would require im!fition of fees and costs in this matter.

17

Dated

thirl

day of November 11 th, 2010

18

19
20
21

22
23
24
25

WTIFICATE OF SERVICE

J

I bereby certify the on this /
day of November 2010, I served the foregoing document upon
the attorney for Plaintiff's bYfaxand depositing a copy thereof in the United States, prepaid mail
to the following address:
Jeff Stoker, Chartered
PO Box 1597
Twin Falls, ID 83303-1597
Fax:

208~733-5684

OBJECTION TO ATTORNEY FEES AND COSTS 1

SOIl NED

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DjSTJ\\Cr, -;
OF THE STATE OF IDAHO IN AND FOR THE COUNTY Of,J~n-...~tb01(1\
3
4

5

TAPADEERA. LLC AND CARY HA\rlILTON! Case No.: CV 2008-607
DBA C&J CONST..
Plaintiff.
ORDER

vs.

6

JAY F. AND THERESA KNOWLTON.
7
8

The court being advised in the law and in the premises. and pursuant to the stipulation of
9

the parties, court enters the following order:
10

IT IS HEREBY ORDERED that the court's prior quarter regarding payment of funds
1I

during the 30 day period shall hereby be extended until such time as the court as had the
12

opportunity to rule op the Defendants' Motion to Reconsider.
13

Dated thiS}2tbay of November. 20 10
<.-'/

14

15
16

CLERK'S CERTIFICATE OF SERVICE
17
18
19

::w
21

I hereby certify the on this IP! ~ day of November 2010. I served the foregoing
document upon the interested parties by depositing a copies thereof in the United States, prepaid
mail to the following address:
Jeff Stoker. Chartered
PO Box 1597
Twin Falls. ID 83303-1597

22

Kent D. Jensen
PO Box 276
Burlev, ID 83318

o~~~,
Clerk

23
24

25

ORDER -I

,~
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF MINIDOKA
)

TAPADEERA, LLC,
The Plaintiff,

v.
JA Y F. AND THERESA KNOWLTON
The Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV -2008-607

MEMORANDUM DECISION ON DEFENDANTS' MOTION TO RECONSIDER

On December 8,2010, the court heard the Motion to Reconsider of Jay and
Theresa Knowlton. Tapadeera, LLC (hereinafter "the plaintiff') was represented at the
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hearing by Jeff Stoker. Jay and Theresa Knowlton (hereinafter "the defendants") were
represented by Kent Jensen. This court, having reviewed the briefs and affidavits of the
parties, finds and orders as follows:

I. BACKGROUND
This suit arose out of a sale of real property in Minidoka County by the plaintiff to
the defendants. The parties entered into the purchase agreement in September 2003. The
defendants paid $9,000 of the total purchase price of$31,250.00. In April of 2004, the
defendants prepared a check for $23,421.01, the remainder of the purchase price, and
delivered it to the plaintiff in exchange for a deed for the property. Later that month,
after receiving and recording the deed in Minidoka County, the defendants stopped
payment on the check upon learning that the plaintiff had not followed the procedures for
subdividing the property prescribed by the Minidoka County Subdivision Ordinance.
The defendants have made no further payments, have made no efforts to correctly
subdivide the property, and continue to live on the property.
The plaintiff commenced this lawsuit in August of2008. The defendants
answered asserting, among other things, that the plaintiff was barred from recovery on
the contract because of its own illegal subdivision of the property.
The matter was scheduled for a three-day trial beginning on September 9,2009.
On that date, the parties came to court and placed on the record a settlement agreement,
the terms of which were that agents of the plaintiff were to prepare a subdivision
application, obtain and bear the cost of obtaining the necessary attachments and
documents from the surveyors, and submit the documentation to the relevant authorities
in Minidoka County. Once the plaintiff secured approval of the subdivision, the
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defendants agreed to pay the plaintiff $23,421.00 within thirty days in settlement of the
plaintiff s claims.
Subsequently, the plaintiff prepared the application, obtained the necessary
signatures from the defendants, and submitted the application to Minidoka County. A
hearing was held before the planning and zoning commission at which the subdivision
application received preliminary approval. On February 22,2010, the defendants sent a
letter to Minidoka County Planning and Zoning and County Commissioners withdrawing
their consent to the subdivision application. Since the defendants were the record owners
of the property in question, the plaintiff and Minidoka County were prevented from
taking any further steps toward proper subdivision of the property.
The plaintiff moved for summary judgment on the settlement agreement on July
8, 2010. The plaintiff argued that it had performed as required and would have fully
performed the settlement agreement, but was prevented from performance by the
defendants' actions. The defendants responded that the plaintiff breached the settlement
agreement, since the plaintiff did not give the defendants notice of the hearing and since
the placement of the easements in the subdivision application was not acceptable to the
defendants.
This court heard argument on the plaintiff's motion on September 27,2010 and
issued a memorandum decision granting the motion on October 15,2010. The
defendants now move this court to reconsider its ruling pursuant to Rule 1 I (a)(2)(B),
Idaho Rules of Civil Procedure. The court now addresses the substance of the motion.
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II. DISCUSSION
A. LEGAL STANDARD
Summary judgment is proper "if the pleadings, depositions, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to judgment as a matter of law."
I.R.C.P.56(c). The court must liberally construe all disputed facts and draw all
reasonable inferences and conclusions supported by the record in favor of the nonmoving party. Porter v. Bassett, 146 Idaho 399, 403, 195 P.3d 1212, 1216 (2008). If
reasonable persons could reach differing conclusions or draw conflicting inferences from
the evidence presented, summary judgment should be denied. McPheters v. Maile, 138
Idaho 391, 394, 64 P.3d 317, 320 (2003). The burden is on the movantto show that
summary judgment should be granted. Porter, 146 Idaho at 403. Only ifthere is no
genuine issue of material fact after the affidavits, pleadings, and depositions have been
construed in the light most favorable to the non-moving party should summary judgment
be awarded. Loomis v. City of Hailey, 119 Idaho 434, 807 P.2d 1272 (1991).

B. ANALYSIS
1. AlIe&ed Breach of the Settlement Agreement by the Plaintiff

The defendants argue that there is a genuine issue of material fact with regard to
whether the plaintiff breached the settlement agreement. They cite two potential
breaches by the plaintiff: (1) ignoring the objections of and failing to consult with the
defendants with regard to easement placement in violation of the duty of good faith and
fair dealing; and (2) placement of the easements in unacceptable locations, causing the
defendants to have to spend time and money to relocate them. They reason that there is a
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fact issue as to whether these breaches were sufficiently material to excuse the
defendants' prevention of further performance by the plaintiff.
As this court noted in the Memorandum Decision on Plaintiff's Motion for
Summary Judgment, the satisfactory location of easements did not appear to be of great
concern at the time the parties entered into the settlement agreement.
The principal goal of the settlement agreement was to successfully subdivide the
property so that the plaintiff could be paid and the defendants could sell the property to
two separate buyers. Hearing Transcript, at 3-4, Affidavit of Jeff Stoker in Support of
Motion for Entry of Foreclosure Order. The only standard for evaluating plaintiff's
performance expressed in the settlement agreement announced in open court was that Mr.
Knowlton would be satisfied "[a]s long as I have two separate parcels with separate
houses capable of being sold to separate people." Id. at 5. The defendants have
presented no evidence that the plaintiff's placement of the easements would have
prevented the property from achieving this goal or that the placement was otherwise
unreasonable or unworkable.
The agreement did not require the plaintiff to obtain prior approval of the
placement of the easements, nor did it provide that the defendants' duty to pay matured
upon their subjective determination that the placement of the easements was satisfactory.

Id The parties did not even mention the location of easements in the settlement
agreement. Id
In addition, it is clear from the evidence that the defendants, being the owners of
the entire property, could have relocated the easements on their property to suit their
needs. Deposition of Paul Aston, at 18-19. If the defendants wanted to have the new
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locations of the easements reflected in the subdivision plat, they would have to amend the
subdivision plat, but "it wouldn't be a big issue." Id., at 35. Finally, there is no dispute
that if the defendants had allowed the plaintiff to renew its pursuit of the application, any
problems with the placement of the easements on the subdivision plat could have been
cured. Id., at 26-27.
Viewing the facts in a light most favorable to the defendants, this court does not
believe that the misplacement of the easements is the type of breach that would go to the
"fundamental purpose of the contract and [defeat] the object of the parties entering into
the contract." See Ujdur v. Thompson, 126 Idaho 6, 9, 878 P.2d 180, 183 (Ct. App.
1994). The parties did not appear to view the placement of the easements as the
fundamental purpose of the contract. And, the fact that the plaintiff s deficient
performance may have forced the defendants to relocate the easements would not defeat
the object of the parties in entering into the settlement agreement. The evidence indicates
that potential relocation of the easements would not be so onerous as to justify the
defendants' prevention of further performance by the plaintiff.
Similarly, the court does not view the dispute about objections and failure to
consult about the placement of the easements as a material breach of the agreement.
Assuming that the plaintiff consciously disregarded the objections of the defendants with
regard to the placement of the easements, there would be a breach of the duty of good
faith and fair dealing. However, as noted above, the evidence does not create a fact issue
as to the materiality of that breach.
There is no dispute that the defendants' letter to Paul Aston prevented any further
efforts by the plaintiff to perform its obligations under the settlement agreement. See
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Letter from Paul Aston, Stoker Affiaavit #3 in Support of Motion for Summary
Judgment; see also Letter from Knowltons to Minidoka County, Stoker Affidavit #3 in
Support of Motion for Summary Judgment. There is no dispute that the parties could
have cured any problems with the subdivision had the defendants cooperated. Deposition
of Paul Aston, at 26-27. There is also no dispute that the plaintiff was willing and able to
cooperate with the defendants to resume the application to effectuate the purposes of the
settlement agreement. See Letter from Jeff Stoker to Kent Jensen, Stoker Affidavit #3 in
Support of Motion for Summary Judgment.
In light of the all of these facts, the court does not find a fact issue as to whether
the plaintiff materially breached the settlement agreement before the defendants withdrew
the application. Given the willingness and the ability of the plaintiff to address the
defendants' objections, the court finds no fact issue as to whether there was justification
for the defendants' continued prevention of performance of the settlement agreement.

2. Allegation that the Remedy Granted was Inappropriate
The defendants next argue that the court's grant of summary judgment and award
of damages giving the plaintiff the benefit of the bargain allows the plaintiff to profit
from its own illegal subdivision of the property. The defendants argue that the proper
approach where a contract violates a statute is to leave the parties as the court found
them, rather than enforce the contract against one or both of the parties. In addition, they
argue that the language of the agreement announced in open court indicated that the
parties anticipated that there would be no remedy for non-performance or breach of the
settlement agreement.
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a. Illegality

Idaho courts have clarified that "an illegal contract is one that rests on illegal
consideration consisting of any act or forbearance which is contrary to law or public
policy." Trees v. Kersey, 138 Idaho 3, 6, 56 P.3d 765, 768 (2002). This requires a nexus
between the illegality and an essential part of the agreement: the consideration. "Only
those contracts which involve consideration that is expressly prohibited by the relevant
prohibitory statute are void." Farrell v. Whiteman, 146 Idaho 604,609,200 P.3d 1153,
1158 (2009)(emphasis in original). Whether the consideration for one or more promises
is illegal is a question of law and turns on statutory interpretation. Werneke v. St. Maries
Joint School Dist. No. 401, 147 Idaho 277, 282, 207 P.3d 1008, 1013 (2009). Where a

party seeks to enforce an illegal contract, the court should generally deny relief and leave
the parties as it finds them. Kunz v. Lobo Lodge, Inc., 133 Idaho 608,612,990 P.2d
1219, 1223 (Ct. App. 1999). However, in determining what remedy should be allowed,
"the central focus must be whether the ends of the law will be furthered or defeated by
granting the relief asked." Trees, 138 Idaho at 9.
In this case, the ordinance upon which the defendants' illegality argument is
based indicates the following:
SUBDIVISION PLAT APPROVAL REQUIRED: Any
person desiring to create a subdivision as herein defined
shall submit all necessary applications to the Commission.
No final plat shall be filed with the County Recorder until
the plat has been acted upon by the Commission and
approved by the Board. No lots shall be sold from any plat
until it has been recorded in the office of the County
Recorder.
Minidoka County Subdivision Ordinance, 3-1 (2002). A subdivision is defined as "the
di vision of an original lot, tract, or parcel of land ... for the purpose of transfer of
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ownership or development." Id, at 2-2. The ordinance indicates that violation of any of
its provisions is a misdemeanor. Id, at 8-2.
There is no question that plaintiff violated this ordinance in subdividing this
property prior to the defendants' purchase of the property. However, this ordinance does
not expressly prohibit the purchase and sale of improperly subdivided property. This fact
distinguishes this case from Kunz, Werneke, and Farrell, the cases cited by the
defendants in their memorandum in support of the motion to reconsider. For illegality to
bar enforcement of the underlying real estate contract in this case, the underlying contract
would have to be one in which one party agreed to illegally subdivide the property in
exchange for a return promise. Any violation of the ordinance was peripheral to the
underlying real estate contract in this case.
The defendants assert that this court's approach in dealing with any illegality in
the underlying contract should be governed by Kunz v. Lobo Lodge, Inc., 133 Idaho 608,
990 P.2d 1219 (Ct. App. 1999). In Kunz, the plaintiff-lessee, who had been assigned his
interest from the original lessee, sought to enforce a contract for the lease of real property
against the defendant-lessor. The object of the lease was for the plaintiff-lessee to use the
real property for billboard advertising. Prior to the leases taking effect, however, a city
ordinance was passed that criminalized the maintenance of billboards on such property.
When the district court was asked to enforce the contract, it declined on the grounds of
illegality. The Idaho Court of Appeals affirmed, stating the following:
No principle of law is better settled than that a party to an
illegal contract cannot come into a court of law and ask to
have his illegal objects carried out; '" the law in short will
not aid either party to an illegal contract; it leaves the
parties where it finds them. The general rule is the same at
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law and in equity, and whether the contract is executory or
executed.

Kunz, 133 Idaho at 611 (quoting Hancock v. Elkington, 67 Idaho 542, 186 P.2d 494
(1947)).
However, there is another important factual distinction between this case and

Kunz. In Kunz, both contracting parties knew of the illegality prior to assuming
contractual obligations. Id The Court of Appeals in Kunz sought to avoid enforcing
contracts in aid of the parties' knowing or intentional violation oflocallaws. The Court
of Appeals indicated as much by stating "this case concerns leases made in direct
contravention of a municipal criminal ordinance and a party who knowingly took
assignment of and maintained said leases ... we decline to adopt a competing public policy
analysis in this context." Id. The court continued to emphasize this fact, indicating that
"[w]hen Kunz took assignment of the leases .. .it had knowledge ofthe continuing
illegality of the leases' purpose ... Kunz does not dispute that it had knowledge of the
leases' claimed illegality." Id Finally, the Court of Appeals noted:
If parties knew that they could enter into contracts in direct
contravention of law and then seek judicial relief if and
when the transaction went awry, then citizens would be
encouraged to conduct a risk-benefit analysis before
entering into such illegal contracts. If a contract's economic
benefit substantially outweighs the penalties the party could
be subject to, then such party has an incentive to make the
agreement in conflict with existing regulatory laws, hoping
that it could still have its contract enforced by the judiciary.

Id., at 612. The Court of Appeals reasoned that under the circumstances present in Kunz,
neither party is entitled to enforcement of the illegal agreement.
The rationale of the Kunz decision makes less sense where only one of the parties
is aware of the illegality. The Idaho Supreme Court has since stated that "the rationale
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for leaving the parties where the law finds them is premised on the notion that both
parties are equally at fault." Trees, 138 Idaho at 9. Indeed, in another context, the Court
of Appeals indicated that where a party is unaware of the facts contributing to the
illegality of the contract, the contract is either enforceable or voidable at the option of that
innocent party. See Crnkovich v. Columbus Life Ins. Co., 141 Idaho 821, 824, 118 P.3d
153, 156 (Ct. App. 2001). The approach in Crnkovich better serves the ends of the law in
this case: it would not make sense to afford the plaintiff an illegality defense had the
plaintiff refused to convey the property after being paid and the defendants sued for
specific enforcement of the contract. Since the defendants were unaware of any illegality
that may have been connected with the transaction in this case, this court finds that
denying all re1iefwould not achieve the ends of the law.
Importantly, the asserted illegality in this case may be cured at any time by the
unilateral action of the defendants in going through the process of properly subdividing
the property. This also distinguishes this case from those cited by the defendants in
support of their motion. For example, if a process had been available by which one of the
parties in Kunz could obtain approval or a permit for the use of the land in question for
billboard advertisement, the result reached by the court might have been different. Under
that scenario, it becomes clear that the consideration for the contract itself is not illegal
and the ends of the law would not be served by allowing the party who could unilaterally
cure the statutory violation to benefit from its own refusal to take routine steps to end the
illegality.
In addition, public policy supports enforcement of the settlement agreement.
Roughly six years after the defendants learned of the illegal subdivision of the property

Memorandum Decision on Defendants' Motion to Reconsider

104

they entered into a settlement agreement with the plaintiff. "Stipulations for the
settlement of litigation are regarded with favor by the courts and will be enforced unless
good cause to the contrary is shown." Conley v. Whittlesey, 126 Idaho 630, 634, 888
P.2d 804, 808 (Ct. App. 1995)(quoting Kershaw v. Pierce Cattle Co., 87 Idaho 323, 328,
393 P.2d 31,34 (1964)). An agreement entered into in good faith to settle adverse claims
is binding on the parties and enforceable at law or in equity in the absence of fraud,
duress, or undue influence. Lawrence v. Hutchinson, 146 Idaho 892, 898, 204 P.3d 532,
538 (Ct. App. 2009).
This court finds that the underlying contract for the purchase and sale of the
subject real property in this case is not illegal as a matter oflaw. To the extent there is
any illegality in the underlying contract in this case, this court declines to declare the
contract void, as public policy and the ends of justice are better achieved by treating the
contract as voidable rather than void.
That there is a question of fact as to whether the underlying real estate contract
may have been rendered voidable by any illegality in the subdivision does not make
summary judgment improper. To the extent that the illegal subdivision gave the
defendants a contract defense, the defendants have waived that defense. The existence of
a valid settlement agreement is a complete defense to an action based upon the original
claim. Wilson v. Bogert, 81 Idaho 535, 542, 347 P.2d 341, 345 (1959). The settlement
agreement supersedes and extinguishes all pre-existing claims the parties intended to
settle. Id Where the action is to enforce a valid settlement agreement, the courts should
not inquire into the merits or validity of the original claim. Id
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b. Lack of Remedy Provision in Settlement Agreement
The defendants argue that the settlement agreement contemplated no penalty or
remedy in the event that the settlement agreement weren't fully performed by either side.
In support of their argument, the defendants cite the following statement by
counsel for the plaintiff: "it doesn't gain anything for us to go through this process, so
I'm thinking that both parties recognize that this is to their mutual advantage, to avoid the
legal fees and the trial time, so I'm thinking both parties will cooperate fully to try to get
this thing done." Hearing Transcript, at 4, Affidavit of Jeff Stoker in Support of Motion
for Entry of Foreclosure Order. Defendants also cite the following statement by the
court: "if it happens that the parties recognize that they're unable to perform the
agreement and they need to get the case set for trial, counsel, ifyou'U just notifY the court
we'll get it on the trial calendar so you don't have to wait until December and inform the
court that it needs to be set for trial." ld., at 6.
This court finds some ambiguity in these statements, especially when it considers
that counsel for the plaintiff also stated "If we don't get the subdivision approved then at
that point we'll be back to the court and either set if for trial or see if there is some other
way we can resolve it." ld., at 5-6. From these statements it is unclear whether the court
and counsel were referring to a situation in which both parties exercised their best efforts
but Minidoka County Planning and Zoning failed to approve their proposed subdivision
or whether they were indicating that there would be no remedy if the agreement failed for
any reason.
At the hearing on plaintiffs motion for summary judgment, this court was
concerned that the parties had expressed an intent not to be bound to the terms announced
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in open court. Consequently, the court inquired of counsel for the defendants whether the
defendants believed that there was, in fact, an agreement. Counsel for the defendants
indicated that it was their position that there was an agreement. In fact, neither party has
ever argued that there was no agreement.
Where there is an agreement to settle the suit, that the settlement agreement
contains no remedy provision is not fatal to its enforceability. Settlement agreements are
governed by the same rules and principles that are applicable to contracts generally.

Lawrence, 146 Idaho at 898. As such, the law provides the remedy in the event of a
breach.

III. CONCLUSION
The defendants' motion to reconsider is hereby denied. Summary judgment under
Rule 56 of the Idaho Rules of Civil Procedure on the settlement agreement was proper, as
there are no genuine issues of material fact concerning the defendants' breach of the
agreement and wrongful prevention of the plaintiff s performance under the agreement.

12/2l.(( 0

Dated:

Signed:
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CERTIFICATE OF SERVICE
I, Santos Garza, Deputy Clerk for the County of Minidoka, do hereby certify that
on the ;1 , day of D Q ~ L"",,,2010, I filed the original and caused to be
served a true and correct copy of the above and foregoing document: MEMORANDUM
DECISION ON DEFENDANTS' MOTION TO RECONSIDER, to each of the persons
as listed below:

k->--C:

Kent Jensen
Kent D. Jensen Law Office
2042 Overland Ave.
P.O. Box 276
Burley, ID 83318

/U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Via Facsimile

Jeff Stoker
Jeff Stoker, Chartered
P.O. Box 1597
Twin Falls, ID 83303-1597

~ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Via Facsimile

DATED\)~~~I

L0\~

CLERK OF THE DISTRICT COURT

BY:~~ A='\~~
Santos Garza
cs ->

Deputy Clerk
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JEFF STOKER
JEFF STOKER, CHARTERED
733 Addison Avenue
P.O. Box 1597
Twin Falls, ID 83303 1597
(208) 734-8452
( 2 08 ) 73 3 - 5 6 8 4 ( fax )
ISB #1639
Attorney For:

J

i

Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

* * *
TAPADEERA, LLC,

Case No. CV-2008-607

Plaintiff,
AMENDED
MEMORANDUM OF COSTS
AND DISBURSEMENTS

v.
JAY F. AND THERESA KNOWLTON,

Defendants.

* * *
STATE OF IDAHO
County of Twin Falls

)
)ss.
)

The undersigned, being first duly sworn upon oath,
deposes and says:
I am the attorney for the prevailing party in this
action, and as such am as well or better informed as to the
costs incurred by said party.

To the best of your

affiant's knowledge and belief the following costs and
disbursements are correct and are in compliance with IRCP
AMENDED
MEMORANDUM OF COSTS
AND DISBURSEMENTS

-1-

54 and have been necessarily incurred by said party:

Filing Fee
88.00
Service Fee
60.00
Recording Fees, Lis Pendens, Lien
15.00
Knowlton Deposition
171.89
Depositions(Theresa & Cary Hamilton) 723.95
Expert Witness cost (Randy Severe)
875.00
Post 2/18/10 costs:
Transcript of settlement hearing
Deposition(Bill Thompson)
Service Fee(Paul Aston)
Deposition(Paul Aston)
TOTAL:

30.00
166.16
40.44
230.50
$2,400.94

Plaintiff also requests attorney fees in the amount of
$22,666.00 based on the affidavit filed herewith.

The court is advised that the attorney fees incurred
since

2/18/10,

as

set

forth

on

the

Jeff

Stoker

billing

document, are the attorney fees incurred by plaintiff after
defendants' sent their letter to Minidoka County terminating
the application process for amending the subdivision plat.
DATED This

day of December, 2010.

JEFF STOKER
SUBSCRIBED AND SWORN To before me this
December, 2010.

.
r•
#

~'.

r ~.( r \

.•

day of

Notary
Residen
Commission Expires:

I

AMENDED·
/::
MEMORANDrn.i"·Qj? C~~ /
AND DISBOR:SEM~tfTS::./

2-

,,; .,' B&"''>
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CERTIFICATE OF SERVICE
..,/"'J~

I

hereby certify that on the
A '1
day of December,
2010, I had the foregoing served by depositing true copies
thereof in the method indicated below, and addressed to the
following:
Kent Jensen
P.O. Box 276
Burley, ID 83318

f

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Fax

JEFF STOKER

AMENDED
MEMORANDUM OF COSTS
AND DISBURSEMENTS

-3-
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JEFF STOKER
JEFF STOKER, CHARTERED
733 Addison Avenue
P.O. Box 1597
Twin Falls, ID 83303-1597
(208) 734-8452
(208) 733-5684 (fax)
ISB #1639
Attorney For:

Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

* * *
Case No. CV-2008-607

TAPADEERA, LLC,
Plaintiff,

SUPPLEMENTAL
AFFIDAVIT OF JEFF STOKER
IN SUPPORT OF THE
MEMORANDUM OF COSTS AND
ATTORNEY FEES

v.
JAY F. AND THERESA KNOWLTON,
Defendants.

* * *
STATE OF IDAHO
ss.
County of Twin Falls
JEFF STOKER, being first duly sworn on oath, deposes and
says:
1.

That he is the attorney for the plaintiff in the

above-entitled matter;
2.

That since the last affidavit concerning attorney

fees and costs was filed the affiant has devoted additional

time

to Tnis case.
3.

That the attached documents represent the time spent

in working on this case and that the rate of $200.00 per hour
SUPPLEMENTAL AFFIDAVIT

-1-

is reasonable for the services performed;
4.

That attorney's fees are awardable in that plaintiff

is the prevailing party.
12-120.

The first

Fees are recoverable based on I.C.

justification is that

the transaction

involved constitutes a "commercial transaction." As to the
attorney

fees

that

have

defendant's breach of

been

generated

as

a

the settlement agreement,

result

of

plaintiff

seeks attorney fees also under I.C. 12-121.
5.

That the attorney's fees of $21,666 were calculated

on the basis of an hourly rate multiplied by the number of
hours spent as recorded by affiant and that the hourly rate
established reflects the time and labor required, the skill
requisite to perform the legal services, the experience and
ability of affiant in the particular field of law, and the
prevailing charges for like work.
DATED This

~~

day of December, 2010.

JEFF STOKER
SUBSCRIBED AND SWORN To before me this ::::LCj

day of

December, 2010.
./
(

Not':lry .' lic f~" r.. IdC!h.~,
Resldence:
\ '{{!.ttl ,1aK.rv
Commission Expires: II~ I,f- /~

SUPPLEMENTAL AFFIDAVIT

-2-
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CERTIFICATE OF SERVICE
I hereby certify that on the clq
day of December,
2010, I had the foregoing served by depositing true copies
thereof in the method indicated below, and addressed to the
following:
Kent D. Jensen
P.O. Box 276
Burley, ID 83318

)(

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Fax

JEFF STOKER

SUPPLEMENTAL AFFIDAVIT

-3-
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JEFF STOKER, CHARTERED
733 ADDISON AVENUE
P.O. BOX 1597
TWIN FALLS, ID 83303-1597
(208)734-8452

TAPADEERA, LLC
P.O. BOX 112
DECLO, ID 83323

ACCOUNT NO:

Page: 1
12/29/10
860-081100H

ATTN: BLAINE HAMILTON

JAY & THERESA KNOWLTON
DRAFT STATEMENT
HOURS
1. 50

08/11/08

Conference and Preparation of Complaint

08/13/08

Preparation of Lis Pendens

.30

10/07/08

Telephone Conference

.20

10/08/08

Preparation for Deposition

.50

Deposition

2.70

11/03/08

Preparation and Conference

2.50

11/04/08

Telephone Conferences and Preparation

11/07/08

Preparation of Brief

1. 00

Research and Brief and Objection

1. 00

.50

11/10/08

Preparation and Telephone Conference

.20

11/12/08

Telephone Conference

.10

Preparation of Affidavit and Review of Opinion

.50

Telephone Conferences and Preparation

.20

11/17/08
12/11/08

preparation of Amended complaint and Related
Documents

1.00

12/12/08

Preparation

.40

01/13/09

Conference and Preparation of Letter - Bombadier

.33
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Page: 2

TAPADEERA, LLC
ACCOUNT NO:

12/29/10
860-081100H

JAY & THERESA KNOWLTON

01./27/09

Review of Brief

02/23/09

Dictation
Court Appearance

HOURS
.20
.20
2.50

Preparation and Telephone Conferences

.20

Conference with Randy

.20

08/1.0/09

Preparation and Telephone Conferences

.40

08/1.2/09

Preparation and Telephone Conferences

1. 00

08/1.4/09

Preparation and Telephone Conferences

1. 00

Conference and Preparation

1. 00

08/1.5/09

Preparation of Brief

3.00

08/1.7/09

Investigation

2.00

Preparation of Brief

1. 50

Research and Preparation

1. 00

07/1.0/09

08/24/09

Preparation and Telephone Conferences

.40

08/25/09

Preparation

.60

08/26/09

Preparation

.50

Preparation of Outline

.40

08/27/09

Preparation

.50

08/28/09

Preparation

.50

09/01/09

Preparation and Depositions and Travel

4.00

Preparation and Telephone Conferences

1. 00

Travel, Depositions and Preparation

3.50
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Page: 3
12/29/10
860-081100H

TAPADEERA, LLC
ACCOUNT NO:
JAY & THERESA KNOWLTON

09/05/09

Trial Preparation

HOURS
5.50

09/06/09

Trial Preparation

6.00

09/08/09

Trial Preparation

2.00

Trial Preparation and Conference

9.00

09/09/09

Trial and Preparation

5.00

01/11/10

Telephone Conference with Court

02/18/10

Zoning Hearing

02/23/10

Telephone Conferences

02/25/10

Preparation of Motion and Support Documents

03/05/10

Preparation

03/30/10

Court Appearance

3.50

04/01/10

Preparation of Amended Complaint

1.

04/02/10

Preparation

04/22/10

Preparation

04/26/10

Review of File

.50

04/27/10

Preparation

.40

04/28/10

Preparation

.40

05/12/10

Preparation

1.

06/16/10

Deposition, Travel and Preparation

3.00

07/05/10

Dictation and Preparation of Motion

07/12/10

preparation of Brief

07/13/10

Preparation of Affidavit and Review

.50

preparation

.40

.30
2.50
.30
1.

50

.30

00

.30
1.

00

00

.50
5.00
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TAPADEERA, LLC
ACCOUNT NO:

Page: 5
12/29/10
860-081100H

JAY & THERESA KNOWLTON

10/08/08
10/22/08
11./04/08
11./13/08
02/23/09
07/10/09
07/23/09
08/14/09
08/17/09
08/17/09
08/17/09
08/18/09
08/19/09
08/28/09
08/31/09
08/31/09
09/01/09
09/04/09
09/04/09
09/08/09
09/09/09
09/10/09
09/14/09
09/15/09
09/22/09
02/18/10
02/23/10
02/25/10
03/05/10
03/09/10
03/30/10
05/13/10
06/16/10
06/22/10
09/27/10
10/14/10
10/15/10
10/27/10
11/04/10
11/1.5/10
12/08/10

Mileage
Deposition - M&M Court Reporting
Fax
Fax
Mileage
Mileage to Pocatello
Fax
Fax
Fax
Mileage to Rupert
Preparation, Telephone Conference and Research
Fax
Fax
Mileage to Burley
Fax
Fax
Mileage to Burley
Deposition - M&M Court Reporting
Deposition - M&M Court Reporting
Mileage to Pocatello
Mileage to Rupert
Deposition - M&M Court Reporting
Parsons, Smith & Stone - Copies
K. Randy Severe
Fax
Mileage
Fax
Fax
Fax
Miscellaneous - Transcript
Mileage to Rupert
Fax
Mileage to Burley
Deposition - M&M Court Reporting
Mileage to Rupert
Mileage to Rupert
Process Server - Minidoka County Sheriff
Deposition - M&M Court Reporting
Fax
Fax
Mileage to Rupert
TOTAL COSTS
TOTAL CURRENT WORK

45.45
171.89
9.00
10.00
50.50
121.20
15.00
3.00
1. 00
45.45
2.00
3.00
3.00
50.50
5.00
5.00
50.50
174.25
423.25
126.25
45.45
126.45
20.00
875.00
3.00
50.50
2.00
15.00
2.00
30.00
50.50
5.00
45.45
166.18
45.45
45.45
40.44
230.50
9.00
2.00
45.45
3333.06
24999.06
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TAPADEERA, LLC
ACCOUNT NO:

Page: 4
12/29/10
860-081100H

JAY & THERESA KNOWLTON

07/26/10

Review of Brief

07/29/10

Preparation of Reply Brief

HOURS
.30
2.00

Preparation of Affidavit and Review of Brief

.50

07/30/10

Preparation

.30

08/03/10

preparation of Affidavit

.50

09/27/10

Preparation and Travel and Court Appearance

10/01/10

Telephone Conference and Preparation

10/04/10

preparation and Review of FIles, Preparation of
Pretrial Statement

1. 50

Preparation of Exhibits

1. 00

3.00
.30

.60

10/05/10

Telephone Conferences and Preparation

10/08/10

Conference with Cary

1. 50

10/14/10

Deposition

2.90

10/19/10

Telephone Conferences and Preparation

.30

10/25/10

Preparation of Order

.30

11/02/10

Telephone Conference

.30

11/04/10

preparation of Brief

2.00

12/08/10

Preparation and Court Appearance

2.40

12/22/10

Review of Opinion

.20
------

-------

FOR CURRENT SERVICES RENDERED
108.33 21666.00
08/12/08
08/14/08
08/26/08
08/26/08

Clerk of Court
Recording Fee - Minidoka County Recorder
Process Server - Minidoka County Sheriff
Process Server - Minidoka County Sheriff

88.00
15.00
40.00
20.00

TAPADEERA, LLC
ACCOUNT NO:

Page: 6
12/29/10
860-081100H

JAY & THERESA KNOWLTON

09/10/08
11./11/08
12/09/08

Payment from Trust Account.
Payment from Trust Account.
Payment from Trust Account.

-523.00
-897.34
-1079.66

TOTAL PAYMENTS

-2500.00

BALANCE DUE

$22,499.06
=========

ANY UNPAID ACCOUNT OVER 60 DAYS WILL BEAR INTEREST
AT THE RATE OF 1.5% PER MONTH.
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JEFF STOKER
JEFF STOKER, CHARTERED
733 Addison Avenue
P.O. Box 1597
Twin Falls, ID 83303-1597
(208) 734-8452
(208) 733-5684 (fax)
ISB #1639
Attorney For:

2011

1

,.
I

~

Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

* * *
TAPADEERA, LLC,

Case No. CV-2008-607

Plaintiff,
v.

ORDER DENYING DEFENDANTS'
MOTION FOR RECONSIDERATION

JAY F. AND THERESA KNOWLTON,
Defendants.

* * *
Defendants' Motion For Reconsideration came on for
hearing before the above entitled court on December 8,
2010.

The court, after being advised in the law and the

premises, hereby denys defendants' motion.

As per the

stipulation of the parties, and based on the Order entered
in this matter on the 23rd day of November, 2010, the
defendants have 30 days from December 21, 2010, the date of
the entry of the court's Memorandum Decision on Defendant's
Motion to Reconsider,
$23,421.00.

to pay to plaintiff the sum of

If said amount is not paid on or before said

date then plaintiff will be entitled to foreclose the
ORDER

-1-

judgment heretofore entered in this matter against the real
property which real property is the subject matter of this
action.
DATED this

l

~

day of

.1mcv1
J

'

201

1'

Jr*." ~
JONAT

RODY

NOTICE OF FILING AND MAILING ORDER OR JUDGMENT
Notice is hereby given that, pursuant to Rule 77(d) of
the Idaho Rules of Civil procedurJ?~he foregoi~
Order ,i.J'ldgmem was f i led on the "::L
day o~..,.,.~
201t, and mailed on the
l{JJ.....- day of:G l ( \ l A e c _
,
201], to
the-following:
\
Jeff
JEFF
P.O.
Twin

Stoker
STOKER, CHARTERED
Box 1597
Falls, ID 83303-1597

Kent D. Jensen
P.O. Box 276
Burley, ID 83318
DUANE SMITH, CLERK

ORDER

-2-
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2
3
4

Kent D. Jensen 4424
Kent D. Jensen Law Office
2042 Overland Ave.
P.O. Box 276
Burley, Idaho 83318
Telephone: 208-878-3366
Fax: 208-878-3368

7

~

TAPADEERA, LLC AND CARY HAMILTON ase No.: CV 2008-607*D
dba C&J CONSTRUCTION,
NOTICE OF APPEAL
Plaintiff,

8

vs.

9

10

-;

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

5
6

D~Ur.:
.._..

>

JA Y F. AND THERESA KNOWLTON,
Defendant

II

TO: THE ABOVE NAMED RESPONDENT, TAPADEERA, LLC AND CARY

12

HAMILTON dba C&J CONSTRUCTION AND THE PARTIESS ATTORNEY, JEFF STOKE
13

733 ADDISON AVENUE P.O. BOX 1597 TWIN FALLS, IDAHO, 83303 AND THE CLERK
14

OF THE ABOVE ENTITLED COURT.
15

NOTICE IS HEREBY GIVEN THAT:

16

1. The above named appellants, Jay and Theresa Knowlton appeal against the above

17

18
19

named respondent to the Idaho Supreme Court from the decision rendering summary judgment
for the Plaintiffs on October 15,2010, by the Honorable John Brody.
2. That the party has the right to appeal to the Idaho Supreme Court, and the judgment

20
2)

22
23
24

25

described in paragraph 1 above is appealable under an pursuant to Idaho Appellate Rule 11
(a)(4).

3. The appellants appeal the decision of the district court, wherein the court ruled in
favor of the Plaintiff on their motion for sutnmary judgment.
4. There has been no order sealing any portion of the record in this case.
5.

(a) Is a reporter's transcript requested? Yes.

NOTICE OF APPEAL - I

-'

(b) The appellant requests the preparation of the following portions of the
2

reporter's transcript: motion to dismiss hearing on February 23, 2009; the hearing held on

3

September 9,2009; hearing held on March 1,2010; hearing held on March 30, 2010; oral

4

argument on summary judgment motion, August 23,2010; hearing held on December 8, 2010.

5

The entire reporter's standard transcript as defined in Idaho Appellate Rule 25 (a)

6

6. The appellant has no request to include additional documents in the Clerk's record in

7

addition to those automatically included under Idaho Appellate Rule 28.

8

7. I certify:

9

(a) that a copy of this notice of appeal has been served on the reporter.

10
1J

12
13

(b) That the clerk of the district court has been paid the estimated fee for preparation of
the reporter's transcript.
(c) That the estimated fee for preparation of the clerk's or agency's record has been or

will be paid.

14

(d) That the appellate filing fee has been paid.

15

(e) That service~ been made upon all parties required to be s

16

Dated thisL/day of January, 2011.

~~~~~~

I

17

CERTI~ATE

18

ed pursuant to Rule 20

OF SERVICE

19

I hereby certify that on this / (day of January, 2011, I caused to be served a true an
correct copy of the foregoing document by depositing copies in the US Postal Service, postag

20

prepaid, addressed as follows:

21
22

23

24
25

Jeff Stoker
PO Box 1597
Twin Falls, ID 83303

Maureen Messley
Minidoka County Courthouse
PO Box 368
Rupert, ID 83350

Stephen Kenyon
Clerk of the Supreme Court
P.O. Box 83720
Boise, ID 83720-0 I 0 I

NOTICE OF APPEAL - 2

iZ3

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF MINIDOKA

TAP ADEERA, LLC,

)
)
)
)
)

The Plaintiff,

)
)

v.
JA Y F. AND THERESA KNOWLTON
The Defendants.

)
)
)
)
)
)

Case No. CV-2008-607

MEMORANDUM DECISION ON PLAINTIFF'S MOTION FOR COSTS AND FEES

On January 31, 2011, the court heard the Motion for Costs and Fees of Tapadeera, LLC.
Tapadeera, LLC (hereinafter "the plaintiff") was represented at the hearing by Jeff Stoker. Jay

SCANNED
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and Theresa Knowlton (hereinafter "the defendants") were represented by Kent Jensen. This
court, having reviewed the memoranda and affidavits of the parties. finds and orders as follows:
I. BACKGROUND
This suit arose out of a sale of real property in Minidoka County by the plaintiff to the
defendants. The parties entered into the purchase agreement in September 2003. The defendants
paid $9,000 of the total purchase price of $31 ,250.00. In April of 2004, the defendants prepared
a check for $23,421.01, the remainder of the purchase price, and delivered it to the plaintiff in
exchange for a deed for the property. Later that month, after receiving and recording the deed in
Minidoka County, the defendants stopped payment on the check upon learning that the plaintiff
had not followed the procedures for subdividing the property prescribed by the Minidoka County
Subdivision Ordinance.
The plaintiff commenced this lawsuit in August of 2008. The matter was scheduled for a
three-day trial beginning on September 9,2009. On that date, the parties came to court and
placed on the record a settlement agreement, the terms of which were that agents of the plaintiff
were to prepare a subdivision application and submit the documentation to the relevant
authorities in Minidoka County. Once the plaintiff secured approval of the subdivision, the
defendants agreed to pay the plaintiff $23,421.00 within thirty days in settlement of the
plaintiffs claims.
Subsequently, the plaintiff prepared the application, obtained the necessary signatures
from the defendants, and submitted the application to Minidoka County. On February 22, 2010,
the defendants sent a letter to Minidoka County Planning and Zoning and County
Commissioners withdrawing their consent to the subdivision application. Since the defendants
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were the record owners of the property in question, the plaintiff and Minidoka County were
prevented from taking any further steps toward proper subdivision of the property.
The plaintiff obtained summary judgment on the settlement agreement on October 15,
2010. The defendants' motion to reconsider was denied by this court on December 21,2010.
The plaintiff now moves this court to award costs and fees, pursuant to Rule 54(d)(l), I.R.C.P.,
and Idaho Code section 12-120(3), respectively. The court now addresses the substance of the
motion.

II. DISCUSSION
Plaintiff argues that it is entitled to attorney's fees and costs in the following amounts:
(1) Attorney's fees, pursuant to IDAHO CODE § 12-120(3)
....................................................... $21.666.00
(2) Costs, pursuant to I.R.C.P. 54(d)(l)(C) and
54( d)( 1)(0) ...........................................$2,400.94
At the hearing, the defendants objected to the plaintiff's claim of attorney's fees, arguing
that the plaintiff was not entitled to attorney's fees and that the claimed fees were excessive.

A.LEGALSTANDARDS
1. Attorney's Fees

In any civil action, the court may award to the prevailing party reasonable attorney's fees
when such an award is provided for by statute or by contract. 1.R.c.P. 54(e)(l); Hellar v.
Cenarrusa. 106 Idaho 571, 578, 682 P.2d 524, 531 (1984). The amount of any such award is

within the discretion of the court and is determined with reference to the factors enumerated in
Rule 54(e)(3), LR.C.P. Davidson v. Beco Corp., 112 Idaho 560, 570, 733 P.2d

781~.791

(et.

App. 1986).
Idaho Code Section 12-120(3) provides grounds for the award of attorney's fees in
certain commercial disputes. It indicates:
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In any civil action to recover on an open account, account stated,
note, bill, negotiable instrument, guaranty, or contract relating to
the purchase or sale of goods, wares, merchandise, or services and
in any commercial transaction unless otherwise provided by law,
the prevailing party shall be allowed a reasonable attorney's fee to
be set by the court, to be taxed and collected as costs.
The term "commercial transaction" is defined to mean all
transactions except transactions for personal or household
purposes. The term "party" is defined to mean any person,
partnership, corporation, association, private organization, the state
of Idaho or political subdivision thereof.
IDAHO CODE § 12-120(3) (2009). Where a party claims attorney's fees because the suit falls
under one of the enumerated types of suits in Idaho Code Section 12-120(3), an award of fees is
justified where the gravamen of the suit is of that type. See Ervin Constr. Co. v. Van Orden, 125
Idaho 695, 704, 874 P.2d 506, 515 (1993).
Idaho Code Section 12-121 gives the court discretion to award attorney's fees to the
prevailing party in any civil action. However, such an award is only allowed when the court
finds "that the case was brought, pursued or defended frivolously, unreasonably or without
foundation." LR.C.P. 54(e)(1).
2. Costs

The court may award costs to the prevailing party in a civil action. A prevailing party is
entitled to certain costs as a matter of right. I.R.C.P.54(d)(l)(C). Other costs are a matter of
discretion for the court and may be granted upon a showing that such costs were necessary and
exceptional costs reasonably incurred that should be assessed against the other party in the
interest of justice. I.R.C.P.

5,!(~)(lXQ1_~

III. ANALYSIS

The plaintiff was the prevailing party since judgment was entered awarding the plaintiff
all of the relief requested. See LR.C.P. 54(d)(l)(8).
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A. Fees
The court does not find that the defendant's defense was brought or pursued frivolously,
unreasonably, or without foundation. Therefore, the plaintiff is not entitled to an award of
attorney's fees pursuant to Idaho Code Section 12-121. See I.R.C.P. 54(e)(l).
The plaintiff is entitled to attorney's fees pursuant to Idaho Code Section 12-120(3) to the
extent that the gravamen of the suit deals with a "commercial transaction," as defined in 12120(3). See Ervin Constr. Co .. 125 Idaho at 704.

In this case, the plaintiff argues that the enforcement of the settlement agreement should
be considered a commercial transaction because it is tied to the original contract for the sale of
the real property. The plaintiff cites Heritage Excavation. Inc. v. Briscoe. 141 Idaho 40, 105
P.3d 700 (Ct. App. 2005), for the proposition that litigation dealing with the existence of a
contract for the sale of real property falls within the definition of "commercial transaction" found
in Idaho Code section 12-120(3).
In Heritage Excavation. the Idaho Court of Appeals detennined that a "litigation
regarding the existence of a contract to purchase real property for the purpose of a housing
development" fell under Idaho Code section 12-120(3). The Idaho Supreme Court and Court of
Appeals have consistently held that whether a real estate transaction is a commercial transaction
depends on the use to which the property will be put: it is a commercial transaction if the
property will be used for commercial purposes. See Vanderford Co. v. Knudson. 144 Idaho 547,
559,165 P.3d 261, 273 (2007); Cannon v. Perry. 144 Idaho 728, 731-32,170 P.32 393, 396-97
(2007); Lexington Heights Development, LLC v. Crandlemire. 140 Idaho 276,287,92 P.3d 526,

537 (2004); Treasure Valley Concrete. Inc. v. State. 132 Idaho 673,677,978 P.2d 233, 237
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(1999); Farm Credit Bank of Spokane v. Stevenson, 125 Idaho 270, 275, 869 P.2d 1365, 1370
(1994): Dennett v. Kuenzli, 130 Idaho 21,31-2, 936 P.2d 219, 229-30 (Ct. App. 1997).

In this case, the plaintiff has failed to plead or prove facts that would tend to show that
the defendants purchased the property for commercial purposes or that would otherwise entitle it
to attorney's fees under Idaho Code section 12-120(3).
An examination of the prior filings in this case leads this court to believe that the primary
purpose for the purchase of the real property was residential, not commercial. In his deposition,
Mr. Knowlton indicated that "I told him we was (sic) looking for a piece of property
approximately ten acres ... that we could build our future home on." Affidavit in Opposition to
Motion to Dismiss, Exhibit D, at 9, lines 15-19. Further, Mr. Knowlton indicated in his affidavit
in opposition to the motion for summary judgment that "Mr. Hamilton informed us that the
property would be appropriate for our purposes, which was to build our retirement home."
Affidavit of Jay Knowlton in Support to Response to Summary Judgment, at 1. In addition, the
defendants' trial memorandum says that "[c]ontemplating retirement, Mr. and Mrs. Knowlton

were looking for a place where they could purchase several acres and build a home for
themselves as part of their retirement." Trial Memorandum, at 1. Finally, the defendants'
response to the motion for summary judgment indicates that the "KnowItons were looking for
property that would consist of several acres, where they could build a home for themselves, and
have some space for livestock, if they so desired." Response to Motion for Summary Judgment,
at 1. Mr. Knowlton's statement that he wanted the settlement to result in him having two
separate parcels with separate houses capable of being sold to separate people is insufficient to
characterize the purchase of this real estate as a commercial transaction.
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B. Costs

As the prevailing party, the plaintiff is entitled to the following costs:
1. Court filing fee: $88.00
2. Cost of service of process: $100.44
3. Cost of deposition transcripts: $1,292.50
4. Expert Witness Fees (Randy Severe): $875.00

See LR.C.P. 54(d)(l )(C); 1.R.c.P. 54(d)(l )(0).
IV. CONCLUSION

The plaintiff is not entitled to attorney's fees. Plaintiff is entitled to an award of costs in
the amount of $2,355.94.

Dated:
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CERTIFICATE OF SERVICE
I, Santos Garza, Deputy Clerk for the County of Minidoka, do hereby certify that on the
6<~ day of
~ I'v, /k.1
, 2011, I filed the original and caused to be served a true
and correct copy of the above d foregoing document: MEMORANDUM DECISION ON
PLAINTIFF'S MOTION FOR COSTS AND FEES, to each of the persons as listed below:
Kent Jensen
Kent D. Jensen Law Office
2042 Overland Ave.
P.O. Box 276
Burley, 10 83318

/ U.S. Mail, Postage Prepaid
_ _ Hand Deli very
Overnight Mail
Via Facsimile

leffStoker
leffStoker, Chartered
P.O. Box 1597
Twin Falls, ID 83303-1597

/ ' U.S. Mail, Postage Prepaid
__ Hand Delivery
_ _ Overnight Mail
Via Facsimile

~t-\.t"-A'''1 drl ~O ( (

DATED
CLERK OF THE DISTRItT COURT

a~~

BY:-'~~~&
Santos Garza
Deputy Clerk
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JEFF STOKER
JEFF STOKER, CHARTERED
733 Addison Avenue
P.O. Box 1597
Twin Falls, ID 83303-1597
(208) 734-8452
(208) 733-5684 (fax)
ISB #1639
Attorney For:

Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

* * *
Case No. CV-2008-607

TAPADEERA, LLC,
Plaintiff,

v.

AMENDED JUDGMENT

JAY F. AND THERESA KNOWLTON,
Defendants.

* * *
JUDGMENT was heretofore entered in this matter against
the defendants, and each of them, in the sum of $23,421.00.
Based on the order of this court, dated 2/24/11, it is
ordered that the amount of judgment is increased to include
an award of costs. The judgment is amended and JUDGMENT IS
HEREBY ENTERED against the defendants, and each of them, in
the sum of $23,421.00 plus costs of $2,355.94 for a total
judgment of $25,776.94.

Plaintiff is entitled to

foreclose this judgment against the real property, which
property is described on the attached document.

The court

reserves the right to enter such further orders as may be
AMENDED JUDGMENT

-1-

SCANNED

necessary in this matter to deal with any other issues that
may be presented and specifically to address the
foreclosure procedure and to deal with any deficiency
/1~

issues.
DATED this

di!.-

NOTICE OF FILING AND MAILING ORDER OR JUDGMENT
Notice is hereby given that, pursuant to Rule 77(d) of
the Idaho Rules of Civil Procedure the foregoing
Order/Judgment was filed on the cf
day of Yhlv,L
,
2011, and mailed on the
...3
day of CY).,:..A'~2011,
to the following:
I

Jeff
JEFF
P.O.
Twin

Stoker
STOKER, CHARTERED
Box 1597
Falls, ID 83303-1597

Kent D. Jensen
P.O. Box 276
Burley, ID 83318
DUANE SMITH, CLERK

Deputy Clerk

AMENDED JUDGMENT

-2-
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PARCEL NO.1:
TOWNSHIP 10 SOUTH, RANGE 22 EAST OF THE BOISE MERlDIAN,
MINIDOKA COtJNTY, IDAHO
Section 13:

Part of Lot 2 of Pheasant Acres Subdivision in the SW'I4SWv,., more particularly
described as follows:
Beginning at the Southeast comer of the SWt~SWy" of said Section 13, marked by
a 5/8 inch rebar; Thence North 89°34'2211 West (North 89°40' West rec.)
along the South line of the SWY..SWY.. for a distance of 487.51 feet to a
point which shall be the Point of Beginning;
Thence North 89°34'22" West (North 89°40' West rec.) continuing along said line
for a distance of 183.87 feet;
Thence North 00°02'16" East (North 00°01' West rec.) for a distance of 41.76 feet
(42 feet ree.) to the centerline of the Minidoka Irrigation District lateral
1820;
.
Thence along said centerline for the following courses and distances:
Thence North 54°34'55 11 West (North 54°45'Westrec.) fora distance of 197.53 feet
(197.5 feet rec.);
Thence North 57°20'52" West (North Sr31' West, ree.) for a distance of 200.01
feet (200 feet rec.);
Thence North48°31'S3" West (North 48°42'West, rec.) fora distanceof11.01 feet;
Thence leaving said centerline North 00°02'16 11 East (North 00°01' West, rec.) for
a distance of 12.18 feet to a Y2 inch rebar,
Thence North 00°02'16" But (North 00°0 I' West ree.) for a distance of 439.04 feet
to a 3/8 inch rebar,
Thence North 00°02'16" But (North 00°01' West, ree.) for a distance of 42.62 feet
to a 5/8 inch rebar;
Thence North 00002'16" East (North 00°01' West, ree.) for a distance of34.78 feet
to the North toe of slope of Minidoka Irrigation District lateral 1817;
Thence along said North toe of slope for the following courses and distances:
Thence South 88°18'20" But (South 88°42' East, rec.) for a distance of339.23 feet
(339.50 feet ree.);
Thence South 860 46'20" But (South 87° 10' East, ree.) for a distance of 18 t.l 0 feet;
Thence leaving said toe of slope South 00°05'22" East for a distance of 4 t. 73 feet
to a 5/8 inch rebar;
Thence South 00°05'22" East for a distance of 688.96 feet to a 518 inch rebar;
Thence South 00°05'22" East for a distance of 50.52 feet to the Point of Beginning.

-Contlnued-
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SA VE AND EXCEPTING the following described tract:
Beginning at the Southeast corner of the SWV.SWv. of said Section 13, said
corner marked by a 5/8 inch rebar; thence North 89°34'22" West (North
89°40' West rec.) along the South line ofthe SWY"SWv. for a distance of
487.51 feet to a point which shall be the Point of Beginning;
Thence North 89°34'22" West (North 89°40' West rec.) continuing along said
line for a distance of 183.87 feet;
Thence North 00°02'16" East (North 00°01' West rec.) for a distance of 41.76
feet (42 feet rec.) to the centerline of the Minidoka Irrigation District
lateral 1820;
Thence North 00°06'06" West for a distance of9.59 feet to a Yl inch rebar;
Thence North 00°06'06" West for a distance of 422.45 feet to a Yl inch rebar;
Thence South 89°34'22" East for a distance of 183.87 feet to a Yt inch rebar;
Thence South 00°05'22" East for It distance of 423.29 feet to a 5/8 inch rebar;
Thence South 00005'22" East fotit distance of 50.52 feet to the Point of
Beginning.

Also known as part of Lot 2 of Pheasant Acres Subdivision, Minidoka County, Idaho,
according to the official plat thereof, !lOW on file in the office of the County Recorder,
Minidoka County, Idaho, recorded July 2S, 2001 as Instrument No. 454374, Minidoka
County records.

-Continued-
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PARCEL NO.2:
Access easement for ingress and egress for the benefit of Parcel No.1, as created by Warranty Deed from
Jarrod S. Hunt, also known as Jarrod HWlt and Karen H. Hunt, also known as Karen Hunt, husband and wife
to Cary B. Hamilton, a married man contracting with his sale and separate property, dated October 26, 1999
and recorded October 28, 1999 as Instrument No. 444504, records of Minidoka County, Idaho, over the
following described land:
TOWNSHIP 10 SOUTH, RANGE 22 EAST OF THE BOISE MERIDIAN,
MINIDOKA COUNTY, IDAHO
Section 13:

Part of Lot 1 of Pheasant Acres Subdivision in the SWY4SWY4, more.,particularly
described as follows:
Beginning at the Southeast comer of the SWv..SWv.. marked by a 5/8 inch rebar;
Thence North 89°34'22" West (North 89°40' West, rec.) along the South
line of the SWv..SW1,4 for a distance of 209.50 feet to the Point of
Beginning.
Thence North 89°34'22" West (North 8go40' West rec.) continuing along said
line for a distance of 20.00 feet;
Thence North 00°25'38" East for a distance of 38.99 feet;
Thence North 66°15'00" West for a distance of26.42 feet;
.
Thence North Sgo1S'43" West for a distance of234.21 feet to a V:! inch rebar on
the lot line common to Lot 1 and Lot 2 of Pheasant Acres Subdivision;
Thence North 00°05'22" West along the lot line common to Lots 1 and 2 for a
distance of 20.00 feet;
Thence South 89°18'43" East for a distance of238.56 feet;
Thence South 66° 15'00" East for a distance of 43.65 feet;
Thence South 00°25'38" West for a distance of 52.1 5 feet to the Point of
Beginning.
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JEFF STOKER, CHARTERED
733 Addison Avenue
P.O. Box 1597
Twin Falls, ID 83303-1597
(208) 734-8452
( 2 0 8 ) 73 3 - 56 84 ( fax )
ISB #1639
Attorney For:

Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

* * *
TAPADEERA, LLC AND CARY
HAMILTON dba C&J CONST.,

Case No. CV-2008-607

Plaintiff/Respondent,

v.

NOTICE OF CROSS-APPEAL
Fee Category:
L-4
Fee:
$101.00

JAY F. AND THERESA KNOWLTON,
Defendants/Appellants.

* * *
TO THE ABOVE NAMED DEFENDANTS/APPELLANTS AND THEIR
ATTORNEY, KENT JENSEN AND THE CLERK OF THE ABOVE ENTITLED
COURT, NOTICE IS GIVEN THAT:
Plaintiff/respondent cross appeals, in the above
entitled matter, from the District Court's Memorandum
Decision denying Plaintiff's Motion for Costs and Fees, as
said opinion pertains to the requested award of attorney
fees,

said opinion dated February 22, 2011.
In regard to this cross-appeal the plaintiff submits

the following in accordance with IAR 18:
1. The title of the action,

the court identification,

the names of the parties and the case number are as set
NOTICE OF CROSS APPEAL
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forth above.
2. Defendants/Appellants attorney's name is Kent
Jensen.

Kent Jensen's address is P.O. Box 276, Burley,

Idaho 83318.

Mr. Jensen's phone number is 208 878 3366.

Mr. Jensen's email address is unknown.
3. This cross-appeal is brought by plaintiff
Tapadeera, LLC and said party's attorney name and
information is set forth in the heading on this document.
Jeff Stoker's email address is jeffstoker733@gmail.com.
4. The issues presented by this appeal deal with 1)
whether of not the plaintiff was entitled to an award of
attorney fees under any legal theory including either, or
both, I.C. 12-120 or I.C. 12-121; 2) whether or not the
lack of objection by defendant to the plaintiff's
entitlement to fees constituted a waiver of any objection
to the appropriateness of an award of attorney fees; and 3)
whether or not the factual findings of the court were made
appropriately and/or based on the evidence in the record.
5. These issues are appealable in accordance with IAR
11(2) in that a final judgment has been entered, a judgment
amount identified and a ruling has been made on the issue
of attorney's fees and costs.
6. No additional transcript is requested as no
testimony was presented, other than through the documents
filed,

in regard to the attorney fee issue.

7. As to the clerk's record, plaintiff requests that
NOTICE OF CROSS APPEAL
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the following documents be included as part of the record
for purposes of the cross-appeal in addition to any
documents already included as part of the Notice of Appeal
and/or included pursuant to IAR 28:
a) Memorandum of Costs and Jeff Stoker Affidavit filed
10/22/10;
b) Defendant's Objection filed on 11/12/10;
c) Supplemental Affidavit and Amended Memorandum of
filed on 12/30/10;
d) Memorandum Decision filed on 2/22/11; and
e) Amended Judgment filed on 3/2/11.
8. There are no exhibits that need to be included in
the record.
9. The undersigned attorney certifies as follows:
a) That a copy of this document will be sent to
opposing counsel at the time the document is sent to the
court for filing;
b) That the estimated fee for the inclusion of any
additional documents in the record has been paid or
will be paid at such time as the estimate is presented
to plaintiff's counsel;
c) That the filing fee for the cross-appeal will be
paid at the time this document is filed.
DATED this

NOTICE OF CROSS APPEAL

day of March, 2011.
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CERTIFICATE OF SERVICE

/7

I hereby certify that on the
day of March, 2011,
I had the foregoing served by depositlng true copies
thereof in the method indicated below, and addressed to the
following:
Kent D. Jensen
P.O. Box 276
Burley, ID 83318
J

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Fax

NOTICE OF CROSS APPEAL
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JEFF STOKER
JEFF STOKER, CHARTERED
733 Addison Avenue
P.O. Box 1597
Twin Falls, ID 83303-1597
(208) 734-8452
(208) 733-5684 (fax)
ISB #1639
Attorney For:

2Ui!

Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

* * *
TAPADEERA, LLC AND CARY
HAMILTON dba C&J CONST.,

Case No. CV-2008-607

Plaintiff/Respondent,
AMENDED NOTICE OF
CROSS-APPEAL

v.
JAY F. AND THERESA KNOWLTON,
Defendants/Appellants.

* * *
TO THE ABOVE NAMED DEFENDANTS/APPELLANTS AND THEIR
ATTORNEY, KENT JENSEN AND THE CLERK OF THE ABOVE ENTITLED
COURT, NOTICE IS GIVEN THAT:
Plaintiff/respondent cross appeals, in the above
entitled matter,

from the District Court's Memorandum

Decision denying Plaintiff's Motion for Costs and Fees, as
said opinion pertains to the requested award of attorney
fees,

said opinion dated February 22, 2011.
In regard to this cross-appeal the plaintiff submits

the following in accordance with IAR 18:
1. The title of the action, the court identification,
AMENDED NOTICE OF
CROSS-APPEAL

-1-

141

NED

the names of the parties and the case number are as set
forth above.
2. Defendants/Appellants attorney's name is Kent
Jensen.

Kent Jensen's address is P.O. Box 276, Burley,

Idaho 83318.

Mr. Jensen's phone number is 208 878 3366.

Mr. Jensen's email address is unknown.
3. This cross-appeal is brought by plaintiff
Tapadeera, LLC and said party's attorney name and
information is set forth in the heading on this document.
Jeff Stoker's email addressisjeffstoker733@gmail.com.
4. The issues presented by this appeal deal with 1)
whether of not the plaintiff was entitled to an award of
attorney fees under any legal theory including either, or
both, I.C. 12-120 or I.C. 12-121; 2) whether or not the
lack of objection by defendant to the plaintiff's
entitlement to fees constituted a waiver of any objection
to the appropriateness of an award of attorney fees; 3)
whether or not the factual findings of the court were made
appropriately and/or based on the evidence in the record;
and 4) whether or not the judge's ruling in regard to
defendant's objection, regarding the omission of Cary
Hamilton's name from the heading, was appropriate.
5. These issues are appealable in accordance with IAR
11(2) in that a final judgment has been entered, a judgment
amount identified and a ruling has been made on the issue
of attorney's fees and costs.
AMENDED NOTICE OF
CROSS-APPEAL
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6. No additional transcript is requested as no
testimony was presented, other than through the documents
filed, in regard to the attorney fee issue.
7. As to the clerk's record, plaintiff requests that
the following documents be included as part of the record
for purposes of the cross-appeal in addition to any
documents already included as part of the Notice of Appeal
and/or included pursuant to IAR 28:
a) Memorandum of Costs and Jeff Stoker Affidavit filed
10/22/10;
b) Defendant's Objection filed on 11/12/10;
c) Supplemental Affidavit and Amended Memorandum of
filed on 12/30/10;
d) Memorandum Decision filed on 2/22/11;
e) Amended Judgment filed on 3/2/11; and,
f) Any decision or opinion issued as a result of the
hearing held by the court on April 15, 2011.
8. There are no exhibits that need to be included in
the record.
9. The undersigned attorney certifies as follows:
a) That a copy of this document will be sent to
opposing counsel at the time the document is sent to the
court for filingi
b) That the estimated fee for the inclusion of any
additional documents in the record has been paid;
c) That the filing fee for the cross-appeal has been
AMENDED NOTICE OF
CROSS APPEAL
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paid.

10. That the parties have stipulated for the inclusion
of the additional issue raised by the court's decision
concerning Cary Hamilton's name in the case title.
DATED this

~day

of April, 2011.

JEF§TOKER

CERTIFICATE OF SERVICE
I hereby certify that on the ~ day of April, 2011,
I had the foregoing served by depositing true copies
thereof in the method indicated below, and addressed to the
following:
Kent D. Jensen
P.O. Box 276
Burley, ID 83318

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Fax

JEFF~ER

AMENDED NOTICE OF
CROSS-APPEAL
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733 Addison Avenue
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twin Falls, In
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Attorney For:
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PI STRICT COtIR.T OF TliE FIPTH JODICIAL DISTRICT OP TIm

STATE OF IDAHO, TN AND FOR THE COUNTY OF MYNI:COKA

Case No. CV-200B-607

TAPADBtmA, LLC AND CARY

HAMILTON dba C&J CONST.,

Plaintiffs,

v.

STIPULATIQR TO IRCLo.om
ISStnl 0Jr APPBAL

JAY P. AIm

TlmRESA KNOWLTON,

Defendants.

* * *
COMES NOW the parties and stipulate and agree that
respondent-oross appellant be allowed to include, as an
issue on appeal, the court's decision and order pertaining
to defendant's objection to the omission of Cary Hamilton's
name from the pleadings.

Subject to any award or appellate

coats fOllowini the conclusion of the appeal, respondent
will

~e

responsible for any costs associated with any

additional clerk'S record or

tran~cript

that may be

necessary to augment the appellate record.

STI~ULATIOR

TO INCLOD.

ISSUE ON APPKAL
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26873356e4

DATED this

JEFF STOKrn

~~

day of April, 2011.

Jiiii'1TdKH
nATBD thi.

STIPULA~ION

~~

of Apr11, 2011.

TO INCLUDE

ISSOE ON APPEAL
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Kent D. Jensen #4424

P.O. Box 276

27

2011

Burley. Idaho 83318
Telephone: 208-878-3366
Fax: 208-878-3368

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DIS~T "
~!
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ~OkA
TAPADEERA. LLC AND CARY HAMILTON!
dba C&J CONSTRUCTION,
CASE NO.: CV 2008-607*D

I ORDER ON OBJECTION TO TITLE
Plaintiffs/Respondents.
vs.
JA Y F. AND THERESA KNOWLTON,

I
I

Defendant!Appellants

The court being advised in the law and in the premises, and for good cause shown, issues
the following order:
IT IS HEREBY ORDERED that the Defendants! Appellants' objection to the title of the clerk's
record is hereby sustained. The original heading of the proceedings which included Carey
Hamilton as a plaintiff shall be the official pleadings of this matter until further order of the
court.
-!f"'\-

Dated this2?day of April, 2011
Istrict

JUdge~

CLERK'S CERTIFICATE OF SERVICE
I hereby certifY that on this ~ day of ApriL 20 II, I caused to be served a true and
correct copy of the foregoing document by the following method:
U.S Postal Service Addressed:
Jeff Stoker
PO Box 1597
Twin Falls, ID 83303

{].S Postal Service Addressed:
Kent D. Jensen
PO Box 276
Burlev, ID 83318

Courthouse Box:
Maureen Messley
Rupert, ID 83350

~~~~ls- ....
SCff,NNED

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

* * * * * *
T APADEERA, LLC AND CARY
HAMIL TON dba C&J
CONSTRUCTION,

)SUPREME COURT NO. 38498-2011
)

Plaintiffs!Respondants,
vs.

)

District Court # CV -2008-607*0

)
)

)

CLERK'S CERTIFICATE TO
RECORD

)

JA Y F. and THERESA KNOWLTON,

)
)

Defendants!Appellants.

)

STATE OF IDAHO
County of Minidoka

)ss.
)

L PATTY TEMPLE, Clerk of the District Court of the Fifth Judicial District of the
State of Idaho. in and for the County of Minidoka, do hereby certify that the above and
foregoing record in the above-entitled case was compiled and bound under my direction. and
is a true and correct record of the pleadings and documents that are automatically required
under Rule 28 of the Idaho Appellate Rules, as well as those requested by counsel.
I FURTHER CERTIFY that the Notice of Appeal was tiled on the 19th day of
January,2011 1

>-

I~

J

~

()

"t~

~

t \

PA TTY TEMPLE
Clerk of the District Court

Bv:
.
'<:~
,.,
>
Santos Garza. Deputy Clerk)
~

CLERK'S CERTIFICATE TO RECORD
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO. IN AND FOR THE COUNTY OF MINIDOKA

********
T APADEERA, LLC AND CARY
HAMILTON dba C&.J
CONSTRUCTION,

)SUPREME COURT NO. 38498-2011
)
)
)
)
)
)
)

Plaintiffs!Respondants.
vs.
JA Y F. AND THERESA KNOWLTON.
Defendants!Appellants.

District Court # CV -2008-607*D
CLERK'S CERTIFICATE OF
SERVICE

I. Santos Garza. Deputy Clerk of the District Court of the Fifth Judicial District of the
State of Idaho. in and for the County of Minidoka. do hereby certify that I have personally served
or mailed by United States Mail. postage prepaid. one copy of the Clerk's Record to each of the
parties or their attorney of record as follows:
Kent D. Jensen
KENT D. JENSEN LAW OFFICE
P. O. Box 276
Burley. ID 83318

JetT Stoker
JEFF STOKER. CHARTERED
P. O. Box 1597
Twin Falls. ID 83303-1597

IN WITNESS WHEREOF. I have hereunto set mv hand and affixed the seal of said
.
Court in Rupert. Idaho. the 20 If! day of May. 20 II.
PATTY TEMPLE
Clerk of the District Court
By :

"""Jel/\ "'~"J"~

I

"l'"~-

'\

_-

Santos Garza. Deputy ClorQ

CLERK'S CERTIFICATE OF SERVICE
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